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This document has been reviewed by the Information Transfer and Program Integration Division
of the Office of Air Quality Planning and Standards, EPA, and approved for publication.
Mention of trade names or commercial products is not intended to constitute endorsement or
recommendation for use. Copies of this report are available through the Library Services Office
(MD-35), U.S. Environmental Protection Agency, Research Triangle Park NC 27711, (919) 541-
27717, or from National Technical Information Service, 5285 Port Royal Road, Springfield VA
22161. You may also access this document on EPA’s website at
http://www.epa.gov/ttn/nsr/rule_dev.html.




Table of Contents

List Of ACTONYIMS . . ..ot e e e e e e X1v

Volume I: Comments Received by the End of the Comment Period

Chapter 1 - Introduction . . . ...« e I-1-1
Chapter 2 - Baseline Emissions ... ........... i [-2-1
2.1 OVEIVIEW . .ottt e e e e e [-2-1
2.2 Extending the Emission Baseline to 10 Years ... ................... ... [-2-1
2.2.1 EPA Should Extend the Time Period ......................... [-2-1
h 2.2.2  EPA Should Not Finalize The Proposed Look Back Period ........ [-2-4
2.2.3 Prefer To Modify Actual-to-potential Test ..................... [-2-8
z 2.2.4 Discretion To Choose Representative Time Period .. ............. 1-2-9
m 2.2.5 Other Comments on the Look Back Methodology .............. [-2-11
2.3 Baseline Period in Nonattainment Areas and Ozone Transport
E Regions ... . [-2-20
:. 2.3.1 Support Different Baseline Period .. ......................... [-2-20
2.3.2 Oppose Different Baseline Period ........................... [-2-20
U 2.4 Data Required to Support a 10-year Baseline ........................ [-2-22
o 2.4.1 Length of Look Back Period and Data Acceptability ............ [-2-22
2.42 EPAvs.State AgencyRole .......... ... ... ... ... ... ... ... [-2-23
a 2.5 Interaction with CAA Section 182(c)and 182(e) ..................... [-2-24
2.6 Length of Contemporaneous Period ............................... [-2-25
(1] 2.6.1 Support for 5-Year Contemporaneous Period .................. [-2-25
> 2.6.2  Support Alternatives to the 5-Year Contemporaneous
— Period . ... o [-2-26
: 2.6.3 Other Comments on the 5-Year Contemporaneous Period ........ 1-2-26
u 2.7 Protection of Short-Term Increments and NAAQS . ................... [-2-27
u Chapter 3 - Baseline Emissions, 1998 NOA . ... ... .. . . i, [-3-1
3.1 Method for Determining Baseline .................................. I-3-1
q 3.1.1 Support for 10-year Baseline ................................ I-3-1
3.1.2 Oppose 10-yearBaseline ..................... ... ... ... [-3-2
¢ 3.2 Other Comments on Baseline Emissions ~ ......................... [-3-5
n 3.2.1 Prefer Other Baseline Periods .............. ... ... ... ... ... I-3-5
3.2.2 Comments on Procedures for Baseline Determination .. ........... [-3-7
m 3.2.3 Other Comments on Baseline Emissions . ...................... [-3-9
7))
=

i




-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

Table of Contents

Chapter 4 - Actual-to-future-actual Methodology ................ ... ... .. ........ I-4-1
4.1 OVEIVIBW . .ottt et e e e e e e e e [-4-1
4.2 Should EPA retain the actual-to-potential test? .. ...................... [-4-1

4.2.1 EPA Should Retain the Actual-to-potential Test ... .............. I-4-1
4.2.2 EPA Should Extend the Actual-to-potential Test to Utilities ....... I-4-1
4.2.3 EPA Should Not Retain the Actual-to-potential Test ............. [-4-2
4.2.4 Other Comments on Actual-to-potential Methodology ............ [-4-5
4.3  Actual-to-potential Test Is Contrary to Statute and Case Law .. ........... [-4-9
44  Actual-to-future-actual Test - General Comments..................... [-4-12
4.4.1 Support Actual-to-future-actual Test ... ...................... [-4-12
4.4.2 Oppose Actual-to-future-actual Test ......................... I-4-14
4.5  Actual-to-future-actual Test - Extend to Non-utilities . ................. [-4-20
4.5.1 Support extending to non-utilities ........................... [-4-20
4.5.2 Opposed extending to non-utilities .......................... [-4-21
4.6  Eliminate Actual-to-future-actual for Utilities . . ...................... [-4-22
4.7  Enforcing Actual-to-future-actual Methodology ...................... [-4-24
4.8  Other Comments on Actual-to-future-actual Methodology .............. [-4-27
4.9 Support Other Applicability Options .. .......... ... .. ... oo, [-4-29
4.9.1 Support PTE-to-PTE Test ......... .. ... . . .. [-4-29
4.9.2  Support an Allowable-to-allowable Test ................... ... [-4-30
4.9.3 Other Applicability Options . . .. ......... ... ..., 1-4-30
4.10 Demand Growth .. ... ... . 1-4-32
4.10.1 Support Extending Demand Growth Exclusion . ................ [-4-32
4.10.2 Oppose Extending Demand Growth Exclusion ................. [-4-35
4.10.3 Other Comments on the Demand Growth Exclusion ............ [-4-36
4.11  Utilization INCreases . . . .. ... ottt e 1-4-37
4.12  5-year Tracking - General Comments ................. ... .. ....... [-4-40
4.13  5-year Tracking - Adequacy of Tracking; Whether Tracking is
Working as Intended and Whether It Should be Changed In Any
Ay [-4-41
4.13.1 Trackingdoeswork .......... .. .. . i, 1-4-41
4.13.2 Tracking does not work and how to improve it ................. 1-4-42
4.14  5-year Tracking - Length of Tracking Period ........................ 1-4-44

Chapter 5 - Comments on NOA NSR Applicability Test ............................ I-5-1
5.1 OVEIVIEW . .ttt e e e I-5-1
5.2 General Comments on Amending the Current Applicability Test

for Modifications . .......... ... i I-5-1
5.2.1 General Support for Amending the Current Applicability
Test for Modifications ............. ... ..., I-5-1

il



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

53

54

5.5

5.6

5.7

5.8

5.9

Table of Contents

5.2.2 General Opposition for Amending the Current Applicability

for Modifications . ......... ...t [-5-1
5.2.3 Suggested Alternative Approaches ........................... [-5-4
5.2.4 Other General Comments on NSR Applicability Test............ [-5-11
Comments on the Statutory and Regulatory Bases for Applicability ... ... [-5-13
5.3.1 Physical Change or Change in the Method of Operation . ......... [-5-13
53.2 Increase in Emissions .. .......... .. ... ..., [-5-14
5.3.3 Routine Maintenance, Repair, and Replacement . ... ............ I-5-15
5.3.4 “Begun Normal Operations” ................citiuirinrenn... [-5-17
Specific Comments on Components of NSR Applicability Test . ......... [-5-18
5.4.1 Support for EPA’s Proposal on Actual-to-enforceable-

future-actual Test .. ... . [-5-18
5.4.2 Oppose Actual-to-future-enforceable-actual Test ............... 1-5-18
5.4.3 Adequacy of Existing Emission Projection and Tracking

AbIIHES ..o 1-5-25
Proposal to Create Enforceable 10-year Emissions Level ............... 1-5-29
5.5.1 Support Enforceable 10-year Emission Level .................. 1-5-29
5.5.2 Oppose Enforceable 10-year Emission Level .................. I-5-29
5.5.3 Retain 5-year Tracking . .......... . ... . . ... [-5-34
5.5.4 Other Comments Concerning 10-year Enforceable Limit ......... [-5-35
Comments Concerning Elimination of the Demand Growth
Exclusion ... ... [-5-37
5.6.1 Support Eliminating Demand Growth Exclusion ............... [-5-37
5.6.2 Oppose Eliminating Demand Growth Exclusion .. .............. [-5-38
5.6.3 Other Comments Regarding Demand Growth Exclusion ......... [-5-39
Should the Actual-to-enforceable-future-actual Test Apply to
Increases in Design Capacityor PTE? ...... ... ... .. ... .. .. ..... [-5-44
5.7.1 Support Applying to Increases in Design Capacity or PTE .. ...... [-5-44
5.7.2  Oppose Applying to Increases in Design Capacity or PTE ........ [-5-45

5.7.3 Assuming the actual-to-enforceable-future-actual test is
appropriate for increases in design capacity or PTE, is it
appropriate to assume that any emission increases resulting

from the change will occur within 10 years of the change? .. ... ... [-5-45
5.7.4 Other Comments on Design Capacity Increases ................ [-5-46
Should the Actual-to-future-actual Test Apply to Netting? .............. [-5-47
5.8.1 Yes, the Actual-to-future-actual Test Should Apply to

Netting . ..ot [-5-47
5.8.2 No, the Actual-to-future-actual Test Should Not Apply to

Netting . ..ottt [-5-48
Debottlenecking . ... i 1-5-49

v



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

Table of Contents

Chapter 6 - CMA Exhibit B . ... ... . e I-6-1
6.1 OVEIVIBW . .ottt et e e e e e e e e [-6-1
6.2 Support CMA Exhibit B . ... ... ... I-6-1

6.2.1 Support CMA ExhibitB ...... ... ... .. .. .. . I-6-1

6.2.2 Partial Support . ... ... [-6-2

6.2.3 Support Potential-to-Potential Methodology .................... [-6-2

6.3 Oppose CMA Exhibit B. ... .. .. I-6-4

6.4  Environmental Impacts of CMA ExhibitB . .......................... I-6-6
6.4.1 General Comments on Environmental Impacts of CMA

Exhibit B .. ... 1-6-6

6.4.2 Actual Emission Increases Without Review (Paper Credits) . ....... 1-6-6

6.5 Impact on Permitting New Greenfield Sources ........................ [-6-9

6.6  Air Quality Planning Process . ............ .. ... . i I-6-10

6.7  Modifying CMA Exhibit B ...... ... ... ... . ... .. [-6-11

6.8 Other Comments on CMAExhibitB .......... ... ... ... ... ...... I-6-12

Chapter 7-1996 PALS . . ... i e I-7-1
7.1 OVEIVIEW . .ottt e e e e e e e I-7-1
7.2 General Support for or Opposition to PAL Concept .................... I-7-1

7.2.1 General Support for PAL Concept . .......... .. ... ... ..., I-7-1
7.2.2 General Opposition for PAL Concept . ........................ I-7-3
7.3 Area-wide PALS . ... I-7-5
7.3.1 Support Area-wide PALs ......... ... .. ... .. .. . I-7-5
7.3.2 Oppose Area-wide PALs ......... ... ... ... ... . ... I-7-6
7.4  Alternatives for Establishing PALs ............. ... ... ... ... ...... I-7-9
7.4.1 Base PALs on Actual Emissions ............... .. .. .. .. ...... I-7-9
7.4.2 Base PALs on Actual Emissions Plus an Operating Margin . . . . ... I-7-10
7.4.3 Other Methods for Establishing PALs . ....................... I-7-15
7.4.4 Other Comments on Establishing PALs ...................... I-7-17
7.5 Other Alternatives for Establishing PALs ........................... 1-7-20
7.5.1 Base PALson Allowables ............. . ... .. ... ... .. .... 1-7-20
7.5.2 Permitting Authority Should Determine How to Set PAL
EmissionLevels ....... ... .. 1-7-23
7.6 Permitting Authority Issues ............ ... ... i 1-7-24
7.6.1 PALs and Minor NSR Programs ............................ [-7-24
7.6.2 PALs in Attainment and Nonattainment Areas ................. [-7-26
7.6.3 PALs Only for Sources With at Least 2 Years of Records ........ 1-7-27
7.6.4 PALs Only for Some Source Categories ...................... 1-7-28
7.6.5 PALsFor AllPollutants . .............. .. ... .. ... . ..., [-7-28
7.6.6 Permitting Authority Option on Whether to Allow PALs ......... 1-7-28



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

Table of Contents

7.6.7 Permitting Authority Option on Type of PALRule .............. 1-7-30
7.6.8 Accommodate Existing Programs and Permits ................. [-7-31
7.7  Changes Under PALS .. ..... ... i 1-7-34
7.7.1 Emission Increases Abovethe PAL . ......................... [-7-34
7.7.2 Adding New Units UnderaPAL ............ ... .. . ....... 1-7-38
7.7.3 Other Comments on Changes Under PAL ...................... 1-7-40
7.8  PAL Review and Adjustments .. .............. it .. [-7-41
7.8.1 PAL Adjustments During the Effective Period ................. I-7-41
7.8.2 Periodic PAL Review and Adjustment ....................... 1-7-45
7.9  PALs in Serious and Above Nonattainment Areas .................... I-7-51
7.9.1 PALs in Serious and Severe Ozone Nonattainment Areas . ....... I-7-51
7.9.2 PALs in Extreme Ozone Nonattainment Areas ................. 1-7-53
7.10  AirQuality Changes . . .. ..ottt e 1-7-55
7.10.1 Support Requiring Modeling Under PAL ..................... 1-7-55
7.10.2 Require modeling only for significant change .................. 1-7-55
7.10.3 Oppose Modelingunder PAL .............................. I-7-56
7.10.4 Other Comments on Modelingunder PALs ................... 1-7-57
7.11 Partialor Mini-PALs . ... ... [-7-58
7.11.1 Support for Partial or Mini-PALs ......... .. ... ... .. .. ..... I-7-58
7.11.2 Oppose Partial or Mini-PALs ........ ... .. .. ... . .. ..... I-7-60
7.12  Monitoring and Enforcementof PALs . ............................. I-7-60
7.13  Section (r)(4) LImMits . ... ..ot I-7-64
7.14  PALsand Clean Facilities ........... ... .. .. i .. [-7-67
7.15  Miscellaneous Commentson PALS . ........... ... ... I-7-67
7.15.1 Notification requirements . ................c.uuunrnrenn... I-7-67
7.15.2 Interaction between PALs and other programs ................. [-7-68
TA53 Other ... I-7-70
Chapter 8 - 1998 Comments on PALS .. ... . . i I-8-1
8.1 OVEIVIEW . .ttt e e e e I-8-1
8.2 General Support for or Opposition to PALs .............. ... .. ..... [-8-1
8.2.1 General Support ForPALs . ...... .. .. ... . i [-8-1
8.2.2 General Oppositionto PALs .............. ... ... ... ... ...... 1-8-3
8.2.3 Generally Oppose PALs Because Not Environmentally
Protective Enough ......... ... .. .. ... ... .. . . .. ... 1-8-3
8.3 Support for or Opposition to Not Adjusting PALs for MACT
PUIPOSES . oo I-8-5
8.3.1 Support for Not Adjusting PALs for MACT Purposes ............ I-8-5
8.3.2 Opposition to Not Adjusting PALs for MACT Purposes .......... I-8-5
8.4  Legal Concerns (Contemporaneity Requirement of Alabama
POWeT) . e 1-8-6

vi



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

8.5

8.6

8.7

8.8

8.9

8.10

8.11

Table of Contents

84.1 PALsAreLegal ......... .. ... .. .
84.2 PALsAreNotLegal........... ... ... .. . ...
Environmental Concerns Regarding PALs . .........................
8.5.1 Environmental Impact of PALs Relative to Conventional

N SR
8.5.2 Potential Concerns with Unadjusted PALs ....................
General Comments Regarding Periodic PAL Review and
Adjustment . .. ...
8.6.1 General Support for Periodic PAL Review and Adjustment
8.6.2 General Opposition to Periodic PAL Review and

Adjustment . ...
8.6.3 Other General Comments on Periodic PAL Review and

Adjustment . ...
8.6.4 Alternatives for Periodic Review and Adjustment ..............
Time Period for PAL Review ........ ... .. . . ..
8.7.1 Ten-Year Time Period for PAL Review ......................
8.7.2 Other Time Periods for PAL Review . ..................... ...
8.7.3  Opposition to Time Period for PAL Review ...................
Adjustments for Shutdowns or Dismantled Units .....................
8.8.1 Support for Adjustments for Shutdowns or Dismantled

Units ..o
8.8.2  Opposition to Adjustments for Shutdowns or Dismantled

Units . oot
8.8.3 Methodology for Calculating Adjustments for Shutdowns

or Dismantled Units . ........ ... .. .. . . ..
8.8.4 Other Comments on Shutdowns or Dismantled Units ............
Adjustments for Unused Capacity .. ..............cciiiiiiiine.n..
8.9.1 Support for Adjustments for Unused Capacity .................
8.9.2 Opposition to Adjustments for Unused Capacity ...............
8.9.3 Methodology for Calculating Adjustments for Unused

CaPaCItY .« ot
8.9.4 Alternatives for Ensuring an Operating Cushion After an

Adjustment for Unused Capacity . ................ooiiinn. ..
PAL Expiration and Renewal ............. ... ... .. .. ... .. .. .....
8.10.1 Support for PAL Expiration and Renewal ....................
8.10.2 Opposition to PAL Expiration and Renewal ..................
8.10.3 General Comments on PAL Expiration and Renewal ...........
Adjustments for Sources That Implement Good Controlsor P2 ..........
8.11.1 Appropriate to Adjust the PAL for Sources That Implement

Good Controlsor P2 ... ... ... . .

vil



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

Table of Contents

8.11.2 Inappropriate to Adjust the PAL for Sources That

Implement Good Controlsor P2 ........ ... ... .. ... .. ..... I-8-50
8.11.3  Appropriate Definition and Use of “Good Controls” Terminology
...................................................... 1-8-52
8.11.4 Inappropriate Definition and Use of “Good Controls”
Terminology . .. ... [-8-52
8.12  Other Comments on PAL Adjustments ............... .. .. .. .. ..... [-8-55
8.12.1 Comments on Listed “Appropriate Considerations” for
PAL Adjustment ........ ... ... . . . . I-8-55
8.12.2 Additional PAL Adjustment Considerations .................. 1-8-57
8.13 Comments Not Directly Related To The NOA . ...................... I-8-61
Chapter 9 - Clean Units ... ........ ..ttt e et et [-9-1
9.1 OVEIVIEW . .ottt e e e e e e [-9-1
9.2 Support/Oppose Clean Unit Proposal ............................... [-9-1
9.2.1 Support Clean Unit Proposal ........... .. .. .. .. .. .. .. ... ... [-9-1
9.2.2 Oppose Clean Unit Proposal ............. . ... ... ... ....... [-9-2
9.3 Hourly PTE Test .. ... . e [-9-4
9.3.1 Support HourlyPTE Test........ ... . .. [-9-4
9.3.2 Oppose Hourly PTE Test .. ... .. [-9-4
9.3.3 Six-month Period to Establish Pre-Change Emissions Rate ........ 1-9-9
9.3.4 Other Comments on Hourly PTE Limit .. ..................... 1-9-10
9.4  Should the Clean Unit exclusion presumptively apply to units with
MACT or RACT limits? ... ... e [-9-13
9.4.1 Clean Unit Exclusion Should Not Presumptively Apply to
Units With MACT/RACT Limits ................ ..., [-9-13
9.4.2 Clean Unit Exclusion Should Presumptively Apply to Units
With MACT/RACT Limits . ..., [-9-13
9.5  Length of Clean Unit Exclusion........... ... .. ... .. .. .. .. .... [-9-17
9.5.1 Oppose 10-year Duration for Clean Unit Exclusion ............. 1-9-17
9.5.2 Support/Oppose 10-year Duration for Clean Unit Exclusion
For Units Permitted Under State Minor NSR . ................. 1-9-19
9.5.3 10-year Exclusion Period For Existing Units That Have Not
Undergone a BACT or LAER Determination or
Comparable State Technology Requirement. .................. [-9-22
9.6  Expiration of the Clean Unit Designation ........................... 1-9-26
9.7  Requirements for Units Permitted Under State Minor NSR ............. 1-9-27
9.7.1 Clean Unit Exclusion for Units Permitted Under State
Minor NSR . .. ..o [-9-27
9.7.2  Other Comments on Units Permitted Under State Minor
N SR 1-9-32



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

Table of Contents

9.8  Clean Unit Provisions for Units That Have Not Undergone Major
or Minor NSR Review (case-by-case determinations) .. ................ 1-9-34
9.8.1 Support/Oppose Clean Unit for Units That Have Not
Undergone Majoror Minor NSR .. ........... ... ... ... ... 1-9-34
9.8.2  For Units That Have Not Undergone Major or Minor NSR
Review, Impose a Specific Methodology for Determining
That a Specific Emissions Unit Has Controls That Are
Comparable to BACT/LAER . ...... ... ... .. . . ... [-9-36
9.8.3 Using Title V Permitting Process for Existing Units That
Have Not Undergone a BACT or LAER Determination or
Comparable State Technology Requirement . .................. 1-9-41
9.8.4 Other Comments on Case-by-case Determinations .............. [-9-43
9.9  Other Commentson Clean Units . ..............c.oiuiinininenan... [-9-44
9.9.1 Other Comments on Applicability ........................... 1-9-44
9.9.2 Implementation and Enforcement ........................... 1-9-47
9.9.3 Rule Language Clarifications . ... ...............iiiine..... [-9-48
9.9.4 Relationship to Other Applicability Provisions ................. [-9-51
Chapter 10 - Pollution Control Projects . .. ......... . . i [-10-1
L0.1  OVEIVIEW . .ottt et e e e e e e e e e e [-10-1
10.2  General Support or Opposition for EPA’s Proposal ................... I-10-1
10.2.1 General Support for Proposal .. ............ ... ... ... ........ I-10-1
10.2.2 Full or Partial Opposition to Proposal ........................ I-10-1
10.3  Extending the PCP Exclusion to Non-utilities . ....................... I-10-3
10.4  Extending the PCP Exclusion to Non-listed Technologies .............. I-10-5
10.4.1 Requests to Expand List of Add-on Projects and Fuel
Switches . . ... I-10-5
10.4.2 Requests to Add Specific Technologies to the List . ............. I-10-8
10.4.3 Whether PCPs Not Listed in the Regulations Must Be
“Demonstrated in Practice” to Qualify for the Exclusion ........ I-10-11
10.4.4 Extending the Exclusion to P2 Projects . ..................... I-10-12
10.5 Extending the PCP Exclusion to Substitution of ODS ................ I-10-15
10.5.1 Support Blanket Exemption .. ............................. I-10-15
10.5.2 Support ODP-Weighted Approach ......................... I-10-16
10.5.3 Limiting Increases in Production Capacity ................... I-10-16
10.6  Extending the PCP Exclusion to Cross Media Projects . .. ............. I-10-18
10.6.1 Support Extending the Exclusion to Cross Media Projects . ... ... I-10-18
10.6.2 Oppose Extending the Exclusion to Cross Media Projects . ... ... I-10-18
10.6.3 Support Environmentally Beneficial Test for Cross Media Projects
..................................................... I-10-19

1X



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

Table of Contents

10.6.4 Oppose Environmentally Beneficial Test for Cross Media Projects

..................................................... 1-10-20
10.6.5 Other Comments on Cross Media Projects ................... 1-10-20
10.7  Extending the PCP Exclusion to Projects That Increase Utilization . . .. .. [-10-21
10.8  Adequate Safeguards for the PCP Exclusion: The Primary Purpose
] [-10-23
10.9  Adequate Safeguards for the PCP Exclusion: The Environmentally
Beneficial Test .. ... .. [-10-25
10.9.1 Support or Oppose Using the Environmentally Beneficial
8 1-10-25
10.9.2 Requiring the Environmentally Beneficial Test Creates a
Bias Against P2 Projects ........... ... .. ... .. . . 1-10-27
10.9.3 No Need for Public Notice Regarding the Environmentally
Beneficial Test for P2 Projects. . .......... ... ... ... .. .. [-10-29
10.9.4 Request for Clarification of Definition of “Environmentally
Beneficial” ... ... . I-10-30
10.9.5 Air Toxics and the Environmentally Beneficial Test............ I-10-31
10.10 Adequate Safeguards for the PCP Exclusion: The Cause or
Contribute Test. . .. ... .o [-10-32
10.10.1 Support or Oppose Cause or Contribute Test .. .............. [-10-32
10.10.2 How to Address Collateral Emissions ..................... I-10-35
10.10.3 Other Comments on the Cause or Contribute Test ............ [-10-37
10.11 Calculating ERCs From PCPs .......... .. ... ... ... ... ... ou... [-10-38
10.11.1 Support ERCs from PCPs ................. ... ... ....... I-10-38
10.11.2 Oppose ERCs fromPCPs ............ ... ... ... .. ....... I-10-38
10.11.3 Other Comments on ERCs From PCPs .................... I-10-39
10.12 Other Commentson PCPs . ... ... ... .. .. .. . .. 1-10-40
Chapter 11 - Listed HAPS ... ... e e I-11-1
T1.1 0 OVEIVIEW .ottt e e e e e e e e e e I-11-1
11.2 Listed HAPandPSD ....... .. . .. . . . I-11-1
11.3  Federal Enforceability of Existing SIP Provisions..................... I-11-4
11.4 Elemental Lead and Lead Compounds ............................. I-11-5
11.5 Section 112(r) Compounds . ...........ciiniitiiiiennn. I-11-6
11.6  Other Comments on Listed HAPs . ......... ... ... .. ... .. ... ...... I-11-7
Chapter 12 - Minimum SIP Program Elements .. .......... ... ... ... ... .. ....... [-12-1
121 OVEIVIEW .ottt e e e e I-12-1
12.2  Minimum SIP Program Elements ................ ... ... ... ...... [-12-1
12.2.1 Core Program Elements . .............. ... ... ... ... ...... [-12-1
12.2.2 Support Minimum SIP Program Elements .................... [-12-1



-
<
L
=
-
O
o
(@
L
>
—
- -
O
o 4
<
<
o
Ll
2
=

12.3

Table of Contents

12.2.3 Oppose Minimum SIP Program Elements . ....................
Effective Date .......... ... i

Chapter 13 - General Comments on the Notice of Availability . ......................

13.1
13.2

13.3
13.4

OVEIVIEW . . ottt e e e e e e e e e
General Support or Opposition of the NOA Proposal ..................
13.2.1 Generally Support NOA . ... .. ...
13.2.2 Generally Oppose NOA . ... ... .
13.2.3 Generally Oppose NOA Proposal Because Too Restrictive

or Burdensome .. ........ .. ... ...
13.2.4 Generally Oppose NOA Proposal Because Not

Environmentally Protective Enough .........................
13.2.5 Generally Oppose NOA Proposal Because Contrary to Act

and Regulations or Unnecessary ..................c.couou...
Requests for Extension of the Comment Period ......................
Other General Comments onthe NOA . ...... ... .. ... ... .. .......
13.4.1 Need Regulatory Language .............. ... .. ccoiuinin...
13.4.2 Other General Comments onthe NOA .......................

xi



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

Table of Contents

Volume II: Comments Received After the End of the Comment Period

Chapter 1 - Introduction to Volume I .. ... ... .. .. .. . I-1-1
Chapter 2 - Late Comments on Baseline Emissions ............................... I1-2-1
2.1 OVEIVIEW . . oottt e e e e e e e e e e e e e 1I-2-1
2.2 Extending the Emission Baselineto 10 Years . ....................... II-2-1
2.2.1 Support/Oppose 10-year Baseline ........................... I1-2-1
2.2.2  Other Comments on the Look Back Methodology .............. 11-2-2
2.3 Length of Contemporaneous Period ............................... 11-2-3
Chapter 3 - A ctual-to-future-actual Methodology ............ ... ... ... ... ....... II-3-1
3.1 OVEIVIEW . .ttt e e e I1-3-1
3.2 Should EPA Retain the Actual-to-potential Test? ..................... I1-3-1
3.2.1 EPA Should Not Retain the Actual-to-potential Test ............ I1-3-1
3.2.2  Other Comments on Actual-to-potential Methodology ........... I1-3-3
3.3 Actual-to-potential Test Is Contrary to Statute and Case Law .. .......... II-3-5
3.4 Support Other Applicability Options . ............. ... ... ... ..., I1-3-6
3.4.1 Support PTE-to-PTE Test .......... ... . ... . ... II-3-6
3.4.2 Support an Allowable-to-allowable Test ...................... 11-3-7
3.4.3 Other Applicability Options . . . ......... ..., II-3-8
3.5 Complex Manufacturing Proposal ............. ... ... ... .. ...... I1-3-10
3.6  Utilization INCreases . . . . ..o .vu ittt I1-3-13
3.7  5-year Tracking - Length of Tracking Period ....................... I1-3-14
Chapter 4 - Late Comments on PALs . ......... .. . . . . i 11-4-1
4.1 Introduction . ... ... ... .. . 11-4-1
4.2 General Support for PAL Concept . .. ...t 11-4-1
4.3 Alternatives for Establishing PALs .......... ... ... ... ... .......... 11-4-2
4.3.1 Base PALs on Actual Emissions ................... ... ...... 11-4-2
4.3.2 Base PALson Allowables .......... ... ... . ... ... . ... 11-4-2
4.4 Two-cap PAL . ... 11-4-4
4.4.1 Initial Industry PAL Concept Paper (IV-D-437)................. 11-4-4
4.4.2 STAPPA PAL Proposal (IV-D-333) ...... ... ... ... ... .. 11-4-7
4.4.3 Revised Industry PAL Concept Paper (IV-D-371) ............... 11-4-9
4.4.4 NRDC PAL Proposal (IV-D-363) ......... .. ... ...ciio.... 11-4-10
4.4.5 NJ, RAPCA, and Industry Comments on NRDC Two-cap
P AL 11-4-11
4.5  PALDUration . ...t 11-4-15
4.6 PALs in Serious and Severe Nonattainment Areas ................... I1-4-16
4.7 Increasingthe PAL .. ... ... .. .. . . 11-4-17

Xii



-
<
L
=
-
O
o
(@
L
>
—
- -
O
o
<
<
o
Ll
2
=

Table of Contents

4.8  PAL Adjustment . ........... ...ttt 11-4-19
4.9  Partial PALS ... . 11-4-20
4.10 Monitoring and Enforcement of PALs .. ......... ... ... ... .. ...... 11-4-21
411 PALsand (r)@) Limits . . ... ..ot 11-4-23
4.12  Other Comments onPALSs . ....... .. ... . . 11-4-24
Chapter 5 - Late Comments on CleanUnits . ........... ... . i, I1-5-1
5.1 OVEIVIEW . . ottt e e e e e e e e I1-5-1
5.2 Support Clean Units Proposal ............ ... ... ... .. .. ... ........ II-5-1
53 Length of Clean Units Exclusion .. ................................ I1I-5-2
5.4  Renewing the Clean Unit Designation . .. ........................... I1-5-4
5.5 Alternative Suggestions for Clean Unit Provisions .................... I1-5-4
5.5.1 Complex Manufacturer's Alternative Approach for Clean
UnNItS . .o 11-5-4
5.5.2 State and Local Agency Altemative Approach for Clean
UnNits .o 11-5-6
5.6  Using Title V Permitting Process for Existing Units That Have Not
Undergone a BACT or LAER Determination or Comparable State
Technology Requirement . ......... ... ... .. .. ... I1-5-8
Chapter 6 - Late Comments on Pollution Control Projects . ........... ... ... ... ... I1-6-1
6.1 OVETVIEW . . ittt et et e e e e e e e e I1-6-1
6.2 Comments on PCP Exclusion ......... ... .. ... ... ... . ... .. .... I1-6-1
Chapter 7 - Late General Comments on NSR Reform.............................. I1-7-1
7.1 OVEIVIEW . .ottt e e e e II-7-1
7.2 Request Further Analysis .. ........ ... i I1-7-1
7.3 Support Reform of the CAA’s NSR Program ........................ I1-7-2
7.4  Support Main-streaming Flexible Air Permitting ..................... I1-7-3
7.5 Concerned About Reform of the CAA’s NSR Program ................ 11-7-4
7.6 Other COmMMmENts . ....... ...ttt I1-7-8
Appendix A: Public Commenters . . ........ ...ttt A-1

Xiil



-
<
L
=
-
O
o
(@
L
>
—
- -
O
o
<
<
o
Ll
2
=

AQRV
BACT
BAT
BBS
CAA
CAAA
CAM
CEMS
CERCLA
CFC
CFR
CMA
CMS
Co
COMS
DOI
EPA
ERC
FACA
FLM
FR
HAP
HCFC
LAER
MACT
MRRT
MSWLF
MWC
NAA NSR
NAAQS
NEPA
NERC
NESHAP
NOA
NO,
NPDES
NPS
NSPS
NSR
OAQPS

Acronym List

Air Quality Related Value

Best Available Control Technology

Best Available Technology

Bulletin Board System

Clean Air Act

1990 Amendments to the Clean Air Act
Compliance Assurance Monitoring

Continuous Emissions Monitoring System
Comprehensive Environmental Response Compensation and Liability Act
Chlorofluorocarbon

Code of Federal Regulations

Chemical Manufacturers Association

Continuous Monitoring System

Carbon Monoxide

Continuous Opacity Monitoring System
Department of Interior

United States Environmental Protection Agency
Emission Reduction Credit

Federal Advisory Committee Act

Federal Land Manager

Federal Register

Hazardous Air Pollutant
Hydrochlorofluorocarbons

Lowest Achievable Emissions Rate

Maximum A chievable Control Technology
Monitoring, Recordkeeping, Reporting, and Testing
Municipal Solid Waste Landfill

Municipal Waste Combustor

Nonattainment Area New Source Review
National Ambient Air Quality Standards
National Environmental Policy Act

Nuclear Energy Regulatory Commission
National Emission Standards for Hazardous Air Pollutants
Notice of Availability

Nitrogen Oxides

National Pollutant Discharge Elimination System
National Park Service

New Source Performance Standards

New Source Review

Office of Air Quality Planning and Standards

Xiv



-
<
L
=
-
O
o
(@
L
>
—
- -
O
o
<
<
o
Ll
2
=

RECLAIM
RFA

RFP

RIA
RMRR
SARA
SCR
SCAQMD
SIC

SIL

SIP

SO,

STAPPA/ALAPCO

TPY
UT/A
VOC
WEPCO

Ozone Depleting Potential

Ozone Depleting Substance

Occupational Safety and Health Administration
Ozone Transport Region

Pollution Prevention

Plantwide Applicability Limitation

Physical Change or Change in Method of Operation
Pollution Control Project

Particulate Matter

Particulate Matter less than 10 microns in diameter
Publicly Owned Treatment Works

Prevention of Significant Deterioration

Potential to Emit

Reasonably Available Control Technology
RACT/BACT/LAER Clearinghouse

Resource Conservation and Recovery Act
Regional Clean Air Incentives Market
Regulatory Flexibility Analysis

Reasonable Further Progress

Regulatory Impact Analysis

Routine Maintenance, Repair, and Replacement
Superfund Amendments and Reauthorization Act
Selective Catalytic Reduction

South Coast Air Quality Management District
Standard Industrial Classification

Significant Impact Level

State Implementation Plan

Sulfur Dioxide

State and Territorial Air Pollution Program Administrators/Association of

Local Air Pollution Control Officials
tons per year

Undemonstrated Technology Application
Volatile Organic Compound

Wisconsin Electric Power Company

XV



Volume |

Comments Received by the End of the Comment Period

-
<
L
=
-
O
o
(@
L
>
—
- -
O
o 4
<
<
o
Ll
2
=




-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

Chapter 1 - Introduction

On July 23, 1996, we proposed to revise regulations for both the approval and
promulgation of implementation plans and the requirements for preparation, adoption, and
submittal of implementation plans governing the NSR programs mandated by parts C and D of
title I of the Clean Air Act (61 FR 38249). The NSR program includes the part C PSD and part
D NAA NSR Programs. These regulations are contained in 40 CFR 51.165, 51.166, 52.21, 52.24
and part 51, appendix S. The proposed changes were commonly known as the NSR Reform
package. They included baseline emissions, actual-to-future-actual methodology, establishment
of PALs, Clean Units, PCPs, PSD applicability for HAPs, State selection of applicability options,
and other changes. This FR Notice also included EP A’s proposed action on CMA Exhibit B.

The opportunity for written and oral public comment on the regulations was announced
with the proposal. (61 FR 38250) A public hearing for oral comment on the proposed changes
was held on September 16, 1996, in Research Triangle Park, North Carolina. The period for
written public comments on the proposed changes ended October 21, 1996. In response to
requests for extension of the public comment period, we subsequently extended the public
comment period to December 20, 1996 (61 FR 67274) to allow interested parties to review the
corrected and final transcripts of the September 16, 1996 public hearing on the proposed rule and
the September 17, 1996 meeting of the NSR Reform Subcommittee of the Clean Air Act
Advisory Committee. There were 212 comment letters (see Appendix A) submitted by facility
owners and operators, trade associations, State and local air pollution control agencies, and
private citizens (IV-D-02 through IV-D-193; IV-G-1 through IV-G-20).

On July 24, 1998, we published a FR NOA soliciting comments on a specific alternatives
for determining the applicability of NSR to modifications of major stationary sources. (63 FR
39857) This notice requested additional comment some of the changes presented in the 1996
Reform proposal, including baseline emissions, actual-to-future-actual methodology, and PALs.
The period for written public comments on the proposed changes ended August 24, 1998. There
were 137 comment letters (see Appendix A) submitted by facility owners and operators, trade
associations, State and local air pollution control agencies, and private citizens during the public
comment period. (IV-D-194 through IV-D-328; IV-D-392 and 393; IV-G-25).

Volume I of this document summarizes the written and oral comments that were
submitted during the public comment period regarding the 1996 and 1998 FR Notices. For the
topics that were covered in the 1998 NOA in addition to the 1996 Reform proposal (baseline
emissions, actual-to-future-actual methodology, and PALs), there is a separate chapter for
comments on each FR Notice. Volume I of this document includes all of the comments directly
on the 1998 NOA that were received by the end of the public comment period. It also includes
all of the public comments on areas of the 1996 Reform Proposal for which we have taken final
action. (That is, baseline emissions, actual-to-future-actual methodology, PALs, Clean Units,
PCPs, PSD applicability for HAPs, and State selection of applicability options). It does not
include public comments on other aspects of the 1996 Reform Proposal. Volume I of this
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1 - Introduction

document also includes our responses to these comments. This comment summary and our
responses provided input for the revisions made to the standards between proposal and
promulgation.

Public comments that are related to our promulgation rules, but were received after the
end of the comment period, are summarized in Volume II of this document. These comments
were not submitted specifically in response to the 1996 and 1998 FR Notices, but address the
topics in those proposals on which we have taken final action in our promulgation rules. (That
is, baseline emissions, actual-to-future-actual methodology, PALs, Clean Units, PCPs, PSD
applicability for HAPs, and State selection of applicability options.)

A complete set of the public comments on the 1996 proposal and 1998 NOA, as well as
the comments that were received after the end of the public comment period is available as part
of Docket A-90-37. This docket can be accessed at the U.S. EPA Docket Center, 1301
Constitution Avenue, NW, Washington, D.C., 20004 in Room B-108, Waterside Mall (ground
floor), 8:30 a.m. through 4:30 p.m., Monday through Friday.

Although the 1996 Reform Proposal and the 1998 NOA did not specifically address or
request comment on Routine Maintenance, some public commenters did address this issue in
their response to the 1996 and 1998 proposals. The summary of these comments and our
responses to these comments will be addressed as part of the rulemaking process for the Routine
Maintenance, Repair, and Replacement rule. Public comment letters submitted in response to the
1996 and 1998 actions are cross-referenced in Docket A-2002-04, which is the docket for the
Routine Maintenance, Repair, and Replacement rule.
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Chapter 2 - Baseline Emissions

2.1 Overview

We received numerous comments on our 1996 proposal to allow sources to base their
pre-change actual emissions on any consecutive 12 months of utilization during the 10-year
period prior to the proposed change multiplied by the unit’s current emission rate. Commenters
addressed the length of the emission baseline period and provided other comments on the
proposed look back methodology. Commenters also addressed whether the baseline period
should differ in nonattainment areas and ozone transport regions, the data required to support a
10-year look back period, interactions with Clean Air Act sections 182(c) and 182(e), the length
of the contemporaneous period for netting, and requirements needed to protect short term-
increments and the NAAQS. These comments are found in sections 2.2 through 2.7 of this
chapter. Comments and responses on baseline determination provisions in the 1998 NOA are
found in chapter 3 of this document.

2.2 Extendingthe Emission Baseline to 10 Years
2.2.1 EPA Should Extend the Time Period
Comment:

Many commenters (IV-D-9, 10, 28, 37, 38, 40, 42, 43, 57, 62, 67, 70, 72, 73, 74, 79, 83,
87, 88,92,93,97, 98, 105, 106, 107, 111, 112, 117, 120, 126, 127, 129, 130, 132, 138, 142, 143,
150, 153, 156, 157, 160, 162, 163, 169, 170, 177, 180, 181, 183, 184, 191; IV-G-2, 3, 4, 9)
generally supported the proposed extension of the baseline.

One commenter (IV-D-40) said that a 10-year look back period would greatly simplify the
current regulations, which often result in uncertainty concerning the appropriate period used to
determine a baseline that is representative of normal source operations. In fact, according to the
commenter, EPA should require the States to adopt the 10-year look back as part of their NSR
programs. Another commenter (IV-D-107) said the 10-year look back will minimize arbitrary
impacts in cases where low utilization rates have persisted at specific power generation facilities
for extended periods and it will establish a “bright line” test for determining past actual
emissions that will simplify the NSR accounting rules. Another commenter (IV-D-57) agreed
with EPA that this provision has been unevenly implemented and creates a source of delay in the
permitting process, and said that these problems would be resolved under the proposal. One
commenter (IV-D-10) endorsed EPA’s decision not to allow any other look back periods prior to
the 10-year look back period.

Two commenters (IV-D-92, 180) recognized that the use of a 10-year look back period in

addition to the 5-year contemporaneous period would result in establishing the baseline for
certain changes of emissions that occurred 15 years ago. However, this is preferable to the
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2 - 1996 Comments on Baseline Emissions

current situation where applicants and permitting authorities waste a lot of resources debating
over whether a time period other than 2 years immediately prior to the change is more
representative of normal operation. These discussions rarely result in an improvement in air
quality.

One commenter (IV-D-162) recommended adopting the proposed extended baseline but
noted two concems: the calculation would be complex and not have a true relationship with
actual past emission levels; and the agencies would have to consider old records and determine
what surrogate records to rely on in cases where direct utilization records are not available.

One commenter (IV-G-4) said the 10-year look back approach would be acceptable if it
would also allow sources to measure the significance of the change over the same representative
year of operations. This is because in the electric utility industry a modification can shift
operations between units, which is different than changes in demand. Using the same year for
both separates the load fluctuation issues from the load attraction issues.

While one commenter (IV-D-143) generally supported the 10-year look back approach,
they noted that the problems of the current system could better be resolved by making the current
provision that allows for establishment of a “more representative” baseline outside of the 5-year
look back period more workable.

Response:

We believe that the new rules allowing a fixed look back period of 10 years will improve
in several ways the procedures for establishing a modified emissions unit’s baseline emissions
rate. The new rules attempt to remedy specific complaints that have arisen that the process of
establishing a representative baseline period other than the 2-year period preceding the
proposed change can be complex, confusing, and time consuming, and often involves disputed
judgment calls. In addition, industry has complained that they are often expected to surrender
capacity under the current approach because it is not being utilized in the 2-year period
immediately preceding the change. We believe it is reasonable and appropriate to allow sources
that are planning to modify one or more emissions units to make a determination of NSR
applicability based in part on the use of historical operating levels of the units being changed
without having to make a case-by-case demonstration subject to the reviewing authority’s
approval, as long as the provisions set forth in the new rules are followed. The new rules will
help simplify the process of determining the appropriate baseline period, eliminate any
ambiguity and delays associated with the previous approach, increase certainty, and provide the
source owner or operator with a greater ability to preserve a unit’s historical operating levels
and associated emissions.

In the 1996 NPRM, we indicated that we were not proposing to extend the 5-year
contemporaneous period along with the proposed 10-year look back period associated with the
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2 - 1996 Comments on Baseline Emissions

establishment of baseline actual emissions. The comments provided did not provide any
compelling reason to change the existing 5-year contemporaneous period. The two look back
periods serve different purposes and need not be the same in order to effectively implement the
NSR program objectives. However, under the existing regulations States have always had the
flexibility to define a different contemporaneous period under SIP-approved NSR programs, and
may use that flexibility to adjust the contemporaneous period if they believe that a different
period is more appropriate for their particular purposes under the new applicability
requirements. [See, for example, §51.166(b)(3)(ii).] Therefore, under today’s new
requirements, we have not changed the 5-year contemporaneous period under the Federal PSD
program. It should be noted that for purposes of determining the baseline actual emissions of a
contemporaneous change in emissions from an emissions unit that was an existing unit at the
time of the contemporaneous change, the new requirements authorize a source to use the 10-year
look back period. However, we want to emphasize that using the 10-year look back is dependent
on having adequate information to calculate an average annual emissions rate, in tons per year,
for the specific 24-month period selected to represent the unit’s representative operation. See,
for example, new § 52.21(b)(48)(ii)(e).

We disagree with the comment that the calculation of a baseline emissions level using the
10-year look back will necessarily be “complex and not have a true relationship with the actual
past emissions levels.” The calculation must be accomplished with actual operating data for the
emissions units that are being changed, including historical utilization rates, fuels or raw
materials used, applicable emissions limitations, etc. If such data is not available for a
particular period of time, the source cannot rely on that period of time to calculate the annual
emissions rate for the affected emissions units. The source must maintain a record of the
baseline emissions calculations and will be held accountable for the accuracy of these
calculations. The source will also be responsible for making this and other relevant information
available for inspection when so requested by the reviewing authority. In addition, the
calculation should provide a true relationship with actual past emissions, so long as that
emissions rate, based on the level of utilization during the representative period, continues to be
achievable under the most current legally enforceable emissions limits and restrictions. If the
current limits and restrictions are more stringent than those used in the original emissions
calculation, then the current legally enforceable limits and restrictions must be used instead of
those in effect during the representative period to adjust downward the original calculations.

The comment regarding modifications in utilities is not relevant to our decision to allow
a 10-year look back period for modifications of existing emissions units . We continue to believe
that the 5-year look back (with the opportunity to request another period of time) is appropriate
for utilities, and have not changed the procedures for calculating the baseline emissions rate for
electric utility steam generating units. In each case, however, where more than one unit is being
modified under a given construction project the new rules require that th e same 24-month
period be used to calculate the baseline actual emissions for the changed units. For utilities,
see, for example, new § 52.21(b)(48)(i)(c).
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2 - 1996 Comments on Baseline Emissions

We gave consideration to simply revising the current applicability test, involving the use
of the past 2 years of operation unless another period is more representative of normal
operations, but rejected that alternative because it would continue rely upon a process of
demonstrations and determinations that could lead to inconsistent results and unnecessary time
delays in the permitting process. The fixed 10-year approach enables sources to select such 24-
month period that they believe is representative of the source’s historical operational without a
demonstration, providing adequate data is available on record to make the necessary
calculations. At the same time, the new procedure provides greater certainty than the existing
method by limiting the look back to the 10-year period immediately preceding the change.

2.2.2 EPA Should Not Finalize The Proposed Look Back Period
Comment:

Several commenters (IV-D-20, 113, 152, 172, 192; IV-G-8, 12) said that a 10-year look
back period is too long. Commenter IV-D-192 said the proposed baseline creates the opportunity
for a source to increase production to the 10-year maximum, and prevents the State and local air
regulators from addressing the increase in emissions. Three commenters (IV-D-113; IV-G-8, 12)
supported a 5-year look back. One commenter (IV-D-20) said that 5 years is appropriate, and
then only if there are adequate records. Commenter IV-D-137 added that EPA may also want to
include provisions that prevent a source from applying the new definition of actual emissions
(after the fact) , retroactively netting out of PSD/NSR and requesting a revision or modification
of their permit that eliminates emission reductions.

One commenter (IV-D-14) was concerned that the proposal would result in relaxed
permit actions that will cause significant air quality deterioration, while another (IV-D-172)
stated that the extended look back period would make PSD increment tracking more difficult.

One commenter (IV-D-4) stated that the proposed look back period would exacerbate
environmental inequities and be inconsistent with EPA’s goals. Not only could sources choose a
12-month period of very high production, but current emission factors might correspond to less
stringent control standards and higher emissions. The resulting baseline would make the NSR
trigger a significant increase of emissions from abnormally high emission levels. There are other
problems with the proposal such as the likelihood that sources evading NSR using the new
baseline may produce emissions that harm environmental justice communities already beset by
pollution, and the rule prevents permitting authorities from exercising discretion to protect
vulnerable communities. Also, the rule does not reduce complexity; the administrative cost of
establishing fair baselines through case-by-case determinations is worth the environmental
benefit.

Several commenters (IV-D-20, 34, 109, 137) stated that the proposed baseline process is
inconsistent with fundamental NSR principles since it would allow significant increases in
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2 - 1996 Comments on Baseline Emissions

emissions to escape the technology and ambient impact review requirements of NSR. For
example, commenters (IV-D-109, 137) said the proposal to change the determination of actual
emissions from an activity level that is representative of normal source operation to the greatest
activity level in a consecutive 12-month period within the look back period will result in greater
potential for adverse impacts on attainment or maintenance of the NAAQS.

Response:

We disagree that a 10-year look back period for determining a modified emissions unit’s
baseline emissions rate is too long. In our 1996 proposal, we indicated that it was our intent to
allow sources to determine major NSR applicability based on their highest level of utilization (61
FR July 23, 1996 at 38258.) It is known that a source’s production activity and associated
emissions generally will fluctuate as a result of normal fluctuations in market conditions during
a business cycle. Thus, “normal operation” within the context of a typical business cycle
recognizes that variability will occur. With that in mind, we do not believe that it is reasonable
to require a source to establish its representative baseline emissions rate (in tons per year) based
simply on the most recent production level when that level is considerably lower than the levels
historically achieved under more favorable market conditions. Instead, we believe that the
source should be able to determine the representative production level from levels that have
actually occurred to establish a baseline emissions rate. In order to learn more about the kinds
of business cycles that different industries experience, we contracted a study of business cycles
for various major source categories subject to the Prevention of Significant Deterioration
Program. [“Business Cycles in Major Emitting Source Industries,” September 25, 1997,
Eastern Research Group, Inc.] Based on the study’s findings, we concluded that a 10-year look
back would assure that the normal business cycle generally would be captured for any industry.
A 5-year look back, as recommended by comments, would not offer that same assurance. We
believe that the use of a 10-year look back, which enables a source to determine what level of
utilization (and emissions) has actually occurred over the course of a normal business cycle, is
appropriate. It should be noted that the new rules do not require a source to select the highest
level of utilization for calculating the baseline emissions rate, but allow the source to calculate
an average annual emissions rate based on any level of utilization actually achieved during the
10-year look back period.

With regard to the concern that industry may try to apply the new requirements
retroactively to undo current restrictions on existing sources, we want to emphasize that the new
procedures do not apply retroactively to existing NSR permits or major modifications that
sources have made in the past. Prior applicability determinations on major modifications and
the control requirements that currently apply to sources remain valid and enforceable.

We generally do not believe that the new provisions for a 10-year look back will result in

the use of “abnormally high” emissions levels for determining post-change emissions increases,
although we cannot rule out the possibility that some sources by comparison will have higher
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2 - 1996 Comments on Baseline Emissions

baseline emissions using the new 10-year look back versus the current approach. The basic
intent of the new baseline provisions is to enable sources with existing units undergoing
modifications to select a level of operation for the unit, and its associated emissions rate, which
will be representative of the unit’s operating history. In some cases, for example, a unit’s
highest levels of operation may have occurred in the 2 years immediately preceding a change,
and there would be no advantage to the longer look back period. In addition, the current
method, which generally bases a unit’s baseline emissions rate on the 2 years of operation
immediately preceding a proposed change, also allows another period of time to be used if that
alternative period is approved by the reviewing as being more representative of normal source
operation. In any event, the new baseline provisions contain two elements which help to ensure
that the baseline emissions rate established for any particular existing emissions unit prior to a
physical or operational change will not be “abnormally high.” First, the new method requires
the baseline emissions to be calculated on the basis of source operation during a consecutive 24-
month period, instead of the proposed 12-month period. This averaging period (which is
consistent with the averaging period in the current method) will help prevent short-term
emissions peaks from unduly influencing the average annual emissions rate calculated for the
unit’s operation during the representative period selected. Second, the new rules also require
the source to make a downward adjustment in the baseline emissions calculation to account for
any legally enforceable emissions limits and restrictions that have been imposed since the
representative baseline period and are more stringent than the original limits and restrictions.
(Note that the current rules allow a for the use of a look back period beyond the 2 years
immediately preceding a proposed change, but do not require any adjustment of the emissions
rate to account for the most current emissions limits and restrictions.) The source must also
maintain a record of how the baseline emissions were calculated and make it available for
inspection when requested to do so by the reviewing authority. For all of the above reasons, we
believe that concerns regarding “abnormally high” emission levels as a result of the new
baseline provisions are inappropriate.

We disagree with the commenters who believe that the new baseline requirements will not
reduce complexity. Under the existing rules, a source has the option of trying to demonstrate
that a period of time other than the 2-year period immediately preceding a proposed physical or
operational change is more representative of normal operation. We believe that the use of a
fixed 10-year look back period will help provide additional certainty to the process and eliminate
any ambiguity and confusion that can occur when an applicant and the reviewing authority
would otherwise disagree on what pre-change period should be used to best represent the
source’s normal operation. Admittedly, sources may not be able to use the full 10-year look
back for awhile because adequate records may not be available at this time for the last 10 years.
The new rules prohibit sources from calculating their baseline emissions without adequate
information. Therefore, they must select a consecutive 24-month period within the past 10 years
for which adequate information exists to make the necessary calculations of source utilization
and annual emissions. This may limit the use of the 10-year look back for many sources until
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they improve their recordkeeping and have the data necessary data in their records for future
baseline calculations.

We do not believe that there is clear evidence that the 10-year look back provisions under
the new rules will result in greater air quality deterioration in individual circumstances. This
requires a knowledge of how a unit’s emissions would actually change as a result of a major
modification determination under the “‘actual-to-potential” test versus the new “actual-to-
projected -actual” test. Modifications to existing emissions units represent only a portion of the
total number of NSR permits issued annually. Moreover, there is also a question of how many
existing units that will undergo physical or operational changes under the new rules will have
Clean Unit status (not subject to the 10-year look back). However, we do believe that the
changes to the rules, when considered collectively, will improve air quality by creating
incentives for sources to improve environmental performance through emissions reductions and
pollution prevention, and by removing barriers to investments in new technologies that improve
energy efficiency. We believe some of these benefits will occur through changes that sources
make to existing emissions units under the new rules. With regard to emissions increases that do
not go through NSR, States retain the responsibility to evaluate emissions increases regardless of
whether or not the increases result directly from modifications to existing sources to determine
whether the increases will cause or contribute to violations of any NAAQS or PSD increment.
See the related discussion in section 4.4 concerning the “actual-to-projected -actual”
applicability test.

This leads to the concern expressed by a second set of comments that increment tracking
will become more difficult. We acknowledge that increment tracking may become more difficult
in a sense because fewer modifications may possibly be required to conduct an increment
analysis if they are not considered major modifications under the new applicability test.
Instead, under the new rules, it may become necessary for the reviewing authority to take a
greater responsibility for conducting periodic increment assessments in the absence of a source-
initiated PSD analysis. We believe, however, that this is a necessary outcome of the new
procedures which enable a source to calculate emissions increases resulting from a physical or
operational change in a different manner. Under the current rules, source emissions may
fluctuate from one year to the next due to normal fluctuations in market conditions without a
source having to undergo an increment analysis. Only when a major modification occurs is an
existing source required to undergo an increment analysis as a prerequisite to the issuance of a
PSD permit. The new rules allow a source to distinguish between emissions increases that occur
as a result of a physical or operational change versus increases that are not related to the
change. While distinctions about the cause of the emissions increase are important for
determining whether a modification will occur, the distinctions do not change the fact that both
types of emissions increases must be counted toward the consumption of the applicable PSD
increment where appropriate.
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Finally, we disagree with the comment that the proposed baseline provisions are
inconsistent with the fundamental NSR principles. The Act requires that sources which increase
their emissions as a result of a physical or operational change should be required to undergo
major NSR. At issue is the question of how to best determine whether a source’s emissions will
actually increase as a result of a physical or operational change. The Act is silent concerning
the particular procedures to use in making this determination, although it is reasonable to
conclude that the increase of concern should result from the change that is made. We believe
that the new approach, which includes, in part, the use of a 10-year look back, as explained
above, to establish a baseline emissions rate from which the post-change emissions increase will
be determined, is a reasonable interpretation of the statutory definition of “modification” and is,
therefore, consistent with the statutory NSR principles.

2.2.3 Prefer To Modify Actual-topotential Test
Comment:

Two commenters (IV-D-137, 172) believed that instead of extending the period for
establishing actual emissions, the actual-to-potential test should be changed. Commenter IV-D-
137 said the problem is not that the current system does not go back far enough to set a fair actual
emissions baseline, but that the methodology (even the new proposal) does not account for the
fact that most emissions units are operating at an activity level much less than the allowed
activity level. The commenters believe that many of the real problems with the current NSR
programs for modifications would be eliminated if the actual-to-potential procedure were
modified in an equitable manner. One commenter (IV-D-137) added that the netting process is
inconsistent with STAPPA and ALAPCO’s NSR principles because netting allows significant
increases in emissions to escape the technology and ambient impact review requirements of
NSR. The commenter (IV-D-137) preferred not allowing netting. However, if netting is to be
used, the commenters (IV-D-137, 172) prefer a netting methodology like the model that New
Jersey is currently using, which is based on a potential-to-potential-less-actual netting
methodology. Specifically, the actual-to-potential test should be changed such that when a
change involves only one unit, the old PTE should be compared with the future PTE on an
annual basis to determine whether there will be a significant net emissions increase. Where the
change involves more than one unit, the current system should be retained.

Response:

Our reasons for supplementing the current “actual-to-potential” test with the “actual-to-
projected -actual” test are discussed in chapters 4 and 5 of this volume. However, in either test,
it is necessary to determine the source’s emissions baseline prior to the physical or operational
change being made. For the reasons given above, we believe the new fixed 10-year look back
offers a fair and reasonable procedure for determining a modified unit’s emissions baseline. (It
should also be noted that it will not be necessary to use the fixed 10-year look back for existing
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units that have Clean Unit status. See chapter 9 (volume 1) and chapter 5 (volume 2) for
additional discussion about Clean Units.)

Our regulations have historically contained procedures for netting, which we consider to
be a reasonable approach for considering the cumulative effects of emissions increases and
decreases at a source. The judicial decision in Alabama Power v. Costle endorsed the use of
netting in the PSD program. We do not believe that the comments provide any compelling
reason to eliminate the netting provisions, which enable a source to modify an emissions unit
without obtaining a permit so long as “actual emissions” do not increase significantly over
baseline levels at the plant as a whole.

2.2.4 Discretion To Choose Representative Time Period
Comment:

Commenters (IV-D-40, 50, 62, 97, 105, 142, 143, 160; IV-G-3), some of whom generally
accepted the 10-year look back approach (IV-D-40, 105, 143, 160), opposed the proposed
elimination of discretion to allow a more representative time period outside the 10-year look
back period. One commenter (IV-D-143) stated that the proposal to use the highest 12 months
out of 10 years is unacceptable because the reviewing authority should retain the discretion to
approve a different period outside of the presumptive look back period if it is more
representative. One commenter (IV-D-50) stated that currently it determines the netting baseline
on a case-by-case basis using the two previous years of operation that represent the source’s
normal operation. EPA’s proposal relies on a rolling average which is difficult to support with
good data and unlikely to represent the source’s current emissions. Instead, the determination of
the appropriate period should be left to the discretion of the local reviewing authority. One
commenter (IV-D-105) requested a case-by-case mechanism to demonstrate more representative
periods or industry sector-specific cycles longer than 10 years. Sources should have the option of
looking back less than 10 years if appropriate.

Two commenters (IV-D-40, 142) requested a narrow exception to the 10-year look back
period for units that have been placed in cold reserve due to reduced demand and that have not
been operated in the past 10 years. Such units would have to meet the following criteria.

. The owner/operator has continually maintained a valid operating permit.

. The unit has been maintained in operating condition or included in a reactivation plan
filed with the appropriate agency.

. The unit’s emissions are included in the reviewing authority’s emissions inventory and
attainment plan.

. The unit’s post-change emissions would not result in a violation of NAAQS or PSD
increments.
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In addition, the exception could further be limited by an absolute look back cut-off of 20 years.

One commenter (IV-D-152) noted that while industry representatives have stated that
EPA should allow use of earlier periods when they are more representative than the presumptive
prior 2-year period, this argument is only sensible if the source is required to show that the earlier
period is in fact more representative. Such a requirement is missing from the proposal and
should be added. Any look back period should be presumptive, and if it is shown that the look
back period is not representative of current conditions, then the presumption should not apply.

One commenter (IV-D-154) asked EPA to clarify existing law concerning the emissions
baseline. EPA should state that current law does not require the use of the 2 years immediately
preceding the proposed change, but allows the use of any 2-year period before the change that is
representative of source operation. Alternatively, commenter IV-D-160 suggested that EPA issue
immediate guidance clarifying that sources may establish their baseline emissions using
emissions during any consecutive 12-month period of their choosing within the 10 years
preceding an anticipated physical or operational change. This method of setting the emissions
baseline is permitted under the definition of “actual emissions” in the current NSR regulations.
This will address problems experienced by sources in cyclical industries.

Response:

We believe that use of a fixed 10-year look back period provides the desired additional
clarity and certainty to the process of establishing a source’s baseline emissions level. The new
rules eliminate the need for a demonstration by the applicant--and a determination by the
reviewing authority--of what particular period of time best represents normal source operation.
The existing procedures added resource burden and delay in the issuance of a permit
determination. We believe that it is reasonable and appropriate to provide a fixed look back
period from which all determinations of baseline emissions must be made (except for electric
utility steam generating units subject to the 1992 WEPCO rules.) We did not adopt the option of
allowing sources/reviewing authorities the possibility of choosing another period of time outside
the fixed 10-year look back because we believe that 10 years in itself is an ample period of time
from which to select a representative operating level, and without the fixed period the
uncertainty and complexity of the original procedure would be retained. We are unaware of any
data demonstrating business cycles longer than 10 years. In reality, a normal business cycle for
most industries involves recurrent ups and downs in the level of activity or plant utilization, and
one year of operation within the cycle is not necessarily more “normal’ than another. The new
rules, avoid this confusion and enable a source to select a period of maximum actual utilization
(or a different period if another period yields a higher level of annual emissions) from which to
calculate the average annual emissions of the units that are changed. It should be noted,
however, that the calculation of baseline emissions derived from the source’s representative
operating records may have to be adjusted downward to account for any more stringent
emissions factors and restrictions that may have been imposed on the unit since the
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representative period. See section 2.2.5.2 for further discussion of the basis for adjusting the
baseline emissions calculation. All calculations relevant to the establishment of the baseline
emissions rate must be recorded and maintained by the source, and may be requested by the

reviewing authority.

With regard to the commenters who recommended an extension to the 10-year look back
for emissions units that have been sitting idle for periods exceeding 10 years, we do not believe
that such an extension is appropriate, because it adds an unnecessary complication to the
process in light of the few emissions units that are likely to have been actually maintained in
operating condition during such a long period of time. It is more likely that most units that have
not been operated for such lengths of time are in need of extensive repairs and refurbishment in
order to become fully operable again. Our view is that these are the types of sources that
Congress intended to undergo NSR if they are to be brought back into regular operation. Hence,
under the new rules, if an emissions unit was not actually emitting a pollutant during the selected
24-month baseline period, that unit cannot be given credit for emitting for that period of time in
order to establish the baseline actual emissions.

2.2.5 Other Comments on the Look Back Methodology
2.2.51 Utilization rate calculation
Comment:

One commenter (IV-D-107) endorsed EPA’s proposal to allow sources to use their
highest capacity level achieved during any 12 consecutive months within the 10 years prior to a
proposed physical or operation change. This change provides improved flexibility in establishing
a source’s annual capacity level that is truly representative of normal operations.

Five commenters (IV-D-22, 83, 98, 111, 160) objected to requiring sources to use the 12
months with the highest utilization. Three commenters (IV-D-83, 98, 111) stated that using the
production rate is unworkable in many circumstances. One commenter (IV-D-22) said that there
is not always a clear relationship between production rate and emissions, and that reliable records
may not be available to determine the highest production rates during the look back period.
Another commenter (IV-D-160) stated that reliance on the highest utilization is inappropriate
because it assumes that a facility produces only one product and that there is a consistent, linear
relationship between utilization and emissions. Applying the emission factor for the new product
would be infeasible for facilities that change products between the baseline year and the year of
the proposed modification. Instead, the commenter said the final rule should allow sources to
establish their emissions baseline using emissions from any 12-month period of their choosing in
the preceding 10 years, adjusted to reflect current rules. Two commenters (IV-D-83, 111)
suggested allowing the source to use any 12 months of their choice, which is an option presented
in the draft rule.
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Three commenters (IV-D-137, 140, 172) were concerned about the effect of the
utilization rate calculation in a system based on actual-to-potential emissions. One commenter
(IV-D-140) stated that the 12-consecutive month criteria creates an artificially low baseline by
not adequately accounting for market conditions and the need for operational flexibility.
According to the commenters, the definition of “actual emissions” should be based on
established maximum emission rates and utilization rates; such an approach would satisfy many
of EPA’s concerns with the CMA Exhibit B approach. The actual emissions baseline for new or
recently modified facilities should be equivalent to allowable emissions due to the extended
shakedown periods necessary for such facilities. Commenter IV-D-130 recommended that the
reviewing authority be provided with discretion to determine that actual emissions are equal to
allowable emissions. According to the commenter, this provision creates the current ability for
sources to use plant wide caps and it should not be deleted from the regulations.

Two commenters (IV-D-137, 172) stated that the current system’s problem is that it
compares past actual emissions to future allowed (potential) emissions. One commenter (IV-D-
137) added that even the proposed actual-to-future-actual methodology does not account for the
fact that most emissions units are operating at an activity level much less than the allowed
activity level.

Another commenter (IV-D-61) suggested that baseline should reflect the best estimate of
actual emissions and be based on actual capacity utilization and the average emissions rate during
that year. The latter should be based on stack tests, published emission factors or other
engineering calculations.

Two commenters (IV-D-130, 153) who supported the look back proposal indicated their
confusion with EPA’s discussion of the appropriate calculation. EPA’s discussion of allowing
the use of the highest utilization rather than the emission rate appears to refer to the adjustment
for subsequent control requirements; the statements are not intended to limit the relevant factors
affecting representative emissions to utilization levels. A number of factors affect a source’s
emissions, not just utilization levels. They recommended that EPA clarify that the highest actual
emission levels with appropriate adjustments for subsequent control requirements may be used in
selecting the emissions baseline.

Response:

We agree with the commenters’ concerns that sources should not be required to select the
period of time that reflects a unit’s highest utilization level. The concern was based on the fact
that a unit’s highest emissions rate may not occur during the period of highest utilization. Our
reference in the proposal preamble to selecting the period of highest utilization was based on
our general assumption that the period of maximum utilization would also represent the period
of highest pollution levels for the unit of concern. The new rules do not require that a source
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select the 24-month period when a unit’s utilization is the highest. Instead, the new rules allow
the source to select any consecutive 24-month period within the 10 year-year period immediately
preceding the physical or operational change made to the unit. Thus, a source may choose a 24-
month period that enables it to maximize the average annual emissions rather than the average
utilization rate. (Nevertheless, the source may be required to adjust downward its baseline
emissions calculation to account for any more stringent legally enforceable emissions factors
and restrictions that have been imposed on the unit since the representative period selected.)

With regard to the commenter who recommended that the actual emissions baseline for
new or recently modified facilities should be equivalent to allowable emissions, we believe it is
appropriate to handle the baseline emissions calculation for each emissions unit on the basis of
its individual classification, e.g., new or existing unit. We agree with the commenter in the case
of a new emissions unit (unit that does not yet have a 2-year operating history) that the baseline
emissions rate should be the unit’s potential to emit, since a unit with less than 2 years of normal
operation at the time of a physical or operational change does not have sufficient operating
history to determine its actual emissions. However, for existing units that are going to undergo
physical or operational changes, we believe it is more appropriate to use the fixed 10-year look
back to calculate the baseline emissions because the units have adequate operating history from
which to calculate an emissions rate based on actual utilization of the unit.

We generally disagree with the comments recommending that a modified unit’s baseline
emissions should be set equal to the unit’s maximum emissions rate. Under the new rules, if the
existing unit has Clean Unit status, then projects at that unit would not require a major NSR
permit if the project does not cause the need for a change in the emission limitations or work
practice requirements in the permit for the unit. See chapter 9 of this volume and chapter 5 of
volume 2 for further discussion of the new requirements for Clean Units. However, for
modifications to existing units that do not have Clean Units status, we believe that it is
appropriate to allow a source to identify a representative level of operation (and emissions) that
has actually been achieved by the unit during a normal business cycle, and use such
representative operating date to calculate a baseline emissions rate. In doing so, the new
procedures allow the source to determine the actual emissions increase resulting from a physical
or operational change on the basis of a baseline emissions level generally representing
maximum actual utilization of the unit, rather than the level of utilization during the two-year
period immediately preceding the change. As mentioned above, the new requirements authorize
the source to select a single consecutive 24-month period within the 10-year look back period to
determine the average annual utilization rate and calculate the baseline actual emissions for
each and every emissions units that will undergo physical or operational change(s) as part of a
project (or series of related projects). See, for example, new §52.21(b)(48)(ii)(e). It is possible
that not all of the emissions units that will undergo change will achieve their highest levels of
utilization during the same 24-month period. Nevertheless, a source will have the ability to
select the single 24-month period that best represents the collective level of operation (and
emissions) for the units that will be changed.
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We disagree with the comment that the baseline emissions level should be based on the
modified unit’s actual utilization and actual emissions rate during that year selected by the
source. There are two reasons why we disagree. First, we have concluded that it would be more
appropriate for a unit’s baseline emissions rate to be based on a average of two years of
operation rather than the 12-month period which was originally proposed. By extending the
averaging period to two years (a consecutive 24-month period), the effects of a short-term spike
in operation (emissions)—not truly representative of “normal’ operation—will be reduced.
Second, we do not believe it would be appropriate to use a unit’s actual emissions during the
representative period selected without some form of adjustment in cases when the unit is no
longer able to emit the calculated amount of a pollutant at the time of a physical or operational
change (due to the imposition of more stringent emissions factors or restrictions since the
representative period). Therefore, under the new rules sources are required to adjust downward
the average annual emissions rate calculated from the representative period, when more
stringent emissions factors or restrictions have been imposed since the representative period.
This adjustment procedure is discussed in the next section.

2.2.5.2 Role of emission limits in baseline calculation
Comment:

One commenter (IV-D-143) opposed the proposed requirement for any current Federal,
State or voluntary limits to be included in the establishment of the pre-change baseline. The
commenter said the provision would penalize sources that complied with title IV or chose to
implement pollution prevention programs. The requirement should apply only to those limits set
more than 5 years before the change and be consistent with current rules. If the proposal to
determine the baseline using current emissions factors were removed, then the 10-year look back
provision would represent true reform.

Three commenters (IV-D-57, 60, 107) opposed reducing the baseline for voluntary
reductions. Two commenters (IV-D-60, 107) opposed the requirement to base a source’s historic
baseline on voluntary reductions implemented prior to the change because it is counterproductive
and penalizes sources for voluntarily lowering their emissions, whatever the operational reason.
One commenter (IV-D-57) stated that in determining the netting baseline, reviewing agencies
should provide credit for voluntary reductions that have been taken by a facility. For example,
while printing facilities typically must reduce VOCs emissions by 85-90 percent, a facility may
use control equipment that achieves a 95-percent reduction. With no accounting for these
additional reductions in the netting baseline, the facility is penalized for reducing emissions
beyond minimum requirements. Thus, the baseline should be increased by an amount equal to
any emission reductions achieved voluntarily during the relevant period.

Other commenters (IV-D-11, 14, 57, 67, 140, 142) generally supported the consideration
of current Federal, State or voluntary limits in the establishment of the pre-change baseline. One
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commenter (IV-D-67) said cumrent emission factors should be adjusted by all currently applicable
Federal and State requirements, not just federally enforceable limitations. Another commenter
(IV-D-140) suggested that EPA consider applicable rather than current federally enforceable
limitations. For example, unless the wording of the provision is changed it could be
misinterpreted to include an NSPS that is not applicable because it was proposed after
construction had started. One commenter (IV-D-142) stated that using the unit’s current
permitted emission rate in determining its baselines would ensure that any recently imposed
emission limitations applicable to the source are included in its calculation. This environmental
protection is absent from the current rules.

One commenter (IV-D-14) noted that the proposed language only mentions federally
enforceable emission limits. If a State-only limit applied, the source could ignore the effect of
the State regulation and use uncontrolled emissions. This, according to the commenter, would
produce inconsistences between units that have a permit and those that do not, and it would not
represent actual emissions. The commenter also asserts that the language in the regulation and
the discussion in the preamble are contradictory. The reference in the preamble is to the current
federally enforceable emission factor, although the term emission factor is not used in the
language of the regulation. If the intent is for the emission factor to be the allowable emission
rate, then this may be substantially higher than the actual emission rate. If the intent is for the
enforceable limit to be substituted in place of actual emissions, this could involve a fundamental
relaxation of the PSD program. Only if the intent is that actual annual emissions are determined
recognizing currently imposed restrictions, does the commenter support this requirement.

Commenter [V-D-14 also raised concerns regarding how the “emission factor” would be
obtained. The commenter supported an interpretation that the actual annual emission rate (12-
month total) which presently occurs under the imposition of the current restrictions would be
prorated to any higher utilization under the same configuration as the time of the change,
provided this is within the 10-year period.

Conversely, another commenter (IV-D-152) opposed the use of a source’s current
allowable emission rate as its baseline because current actual emissions may be significantly
lower than the current allowables. The commenter asserts that allowable emissions are often set
for reasons that are unrelated to the actual emissions pattern of the facility and should not be the
determining factor.

Response:

Despite the comments opposing our proposal to require the adjustment of the baseline
emissions rate under certain circumstances, we continue to believe that is appropriate for the
adjustment to be made. First, with regard to the concern that the adjustment would penalize
sources that complied with title IV or chose to implement pollution control programs. Title
IV—Acid Rain Program—applies to electric utility plants. We do not intend to extend the fixed 10-
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year look back period, or the adjustment provision, to existing electric utility steam generating
units. Therefore, the adjustment provision has no impact on electric utilities that complied with
title 1V.

Second, we believe it is appropriate to require adjustments to the baseline emissions
calculations even when the adjustment is based on limitations that the source has taken
voluntarily (such as pollution prevention projects) as long as such voluntary reductions result in
a legally enforceable limitation being placed on the source. Voluntary reductions, such as
netting credits, offsets, and Emissions Reductions Credits, result in legally enforceable
restrictions being placed on the source to ensure that such reductions are permanent. The
baseline emissions rate is intended to represent the unit’s pre-change emissions from which a
post-change emissions increase is to be projected. Thus, we believe any current legally
enforceable reductions should be considered in establishing a modified unit’s baseline emissions
if it is to be considered a realistic baseline value. We agree with the comments indicating that
the adjustment must be made on the basis of any enforceable limitation, not just federally
enforceable ones. The new rules clarify this issue.

With regard to the concerns expressed about the proposal requiring the use of a unit’s
current allowable emissions as its pre-change baseline emissions rather than current actual
emissions, we believe that the commenters misunderstood our intended approach for adjusting
the initial baseline emissions calculation. Our description of the adjustment to the initial
calculation of a unit’s pre-change baseline emissions (based on a source’s records of actual
operating conditions during the consecutive 24-month period within the past 10 years) was
intended to require the source to use the current legally enforceable emissions factors (e.g.,
pounds per million Btu, percent sulfur in fuel) and restrictions (e.g., hours per day, shifts per
day)—not current allowable emissions (tons per year based on full design capacity) unless the
current allowable emissions are less than the original baseline emissions calculation. The
adjustment would only be required when the current factors and restrictions are more stringent
than those in effect during the representative period, and would link the source’s representative
level of utilization with the current emissions factors and restrictions to ensure that the unit
would not base its pre-change baseline emissions rate on an emissions rate (tons per year) that
could not currently occur when operating at the “representative” utilization level.

2.2.5.3 Other

Comment:

One commenter (IV-D-150) advocated using allowable emissions rather than emission
factors for the baseline because constraints on future emissions should not be based on a

company’s current performance when performance already exceeds what is required by existing
permits. One commenter (IV-D-11) suggested an alternative using the current emissions, which
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is determined to be the lower of the emission rate during the highest utilization or the current
allowable rate.

Response:

The commenters appear to have misunderstood the purpose of the downward adjustment
to the baseline emissions calculation. The objective of the adjustment is to ensure that the units
that are changed do not get more credit for their baseline emissions (average annual emissions
rate, in tons per year) than they would if those units were operated at the same levels today
under current emissions factors and restrictions. Thus, once the average annual utilization rate
is calculated for the consecutive 24-month period selected by the source owner or operator, it is
presumed that under favorable market conditions the unit could return to that level of operation
Jjust prior to the change absent a physical or operational change to the unit. In order to provide
a realistic estimate of the emissions that would result from that representative level of operation
Jjust prior to the change, it is then necessary to account for any current emissions factors and
restrictions that are more stringent than the original ones. The need for the adjustment should
not be construed to mean that the unit’s emissions absent the adjustment would exceed its
maximum allowable emissions rate (although, if that were the case, then the baseline emissions
rate would have to be set at the source’s current allowable emissions rate). For example,
operating at an average annual rate of 70% capacity over the selected 24-month period, a unit’s
average annual emissions rate was calculated at 145 tons per year of SO2. Today, however, a
more stringent sulfur-in-fuel restriction exists and, if it had existed during the selected 24-month
period, would lower the unit’s emissions (at the same level of operation) to 115 tons per year.
By comparison, the unit’s maximum allowable emissions rate (at full capacity) under the current
restrictions is 165 tons per year. In accordance with the new rules, the adjusted rate of 115 tons
per year must be used.

Comment:

One commenter (IV-D-14) raised several other specific questions on how the baseline
would actually be calculated, for example, how to calculate maximum emissions and address
discontinued units. The commenter would support a baseline calculation that requires all actual
emissions must be from equipment currently in use or capable of use without any physical
changes to the process to accomplish the use. An emission decrease that occurred outside of the
contemporaneous time period would be lost. If the unit operated within the contemporaneous
time period, but there was a higher annual emission within the 10-year time period, this would be
substituted subject to any limitations on the use of the equipment.

Response:

The 10-year look back period is used to determine the pre-change baseline emissions
(average annual emissions rate) for each emissions unit that is changed—not the entire source, as
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suggested by the commenter. Therefore, only the emissions units that are changed will be
considered in the 10-year look back. In particular, previously discontinued units are not
involved in the look back because they are not subject to being changed. For existing emissions
units being changed, the source must calculate an average annual emissions level, in tons per
year, based on the units’ actual operating parameters (e.g., level of utilization, fuels and raw
materials, relevant emissions factors, etc.) during a consecutive 24-month period within the 10-
vear look back. (If any changed emissions unit was not in existence or operation during the
selected 24-month period, then no baseline emissions can be credited to that unit.) In the event
that any emissions factor or operational restriction has been replaced with a more stringent one,
then the more stringent factor or restriction must be substituted in the calculation of the average
annual emissions using the utilization rate from the selected 24-month period. Under the new
rules, the source is also required to document and maintain a record of the baseline emissions
calculations along with other calculations pertaining to the determination of any emissions
increase associated with the physical or operational change.

Comment:

One commenter (IV-D-14) raised several concerns and questions regarding how the 10-
year look back would translate in a baseline emission calculation and the relationship between
the contemporaneous time period, the 10-year actual emissions baseline, and the netting
procedure. The commenter anticipates numerous minor NSR permit actions to un-do or change
past minor permit actions in order to recover past utilization restrictions and emissions that were
imposed under the current PSD regulations if this proposal is finalized. This will make minor
NSR more burdensome and complicated. It will also result in relaxed permit actions that will
cause significant air quality deterioration. The commenter said the rule needs to prevent turning
back the clock on previous (minor and PSD) NSR permit actions. Instead, the rule must only
apply from the date of promulgation forward in time and must not be used to invalidate previous
permit actions which were taken to avoid PSD under the current rules.

Response:

We agree with the commenter that it generally would be detrimental to allow sources to
undo existing permit requirements by attempting to apply the new requirement retroactively. We
have not added any new language to the rules that would cause a source to conclude that its
existing permit is no longer valid, nor can we see that there is any incentive for a sources to want
to invalidate a previously-issued permit. However, sources that may have submitted permit
applications under the current rules for which a permit has not yet been issued may wish to re-
evaluate their applicability under the new rules and submit a new permit application. Prior
applicability determinations on major modifications and the control requirements that currently
apply to sources remain valid and enforceable.

[-2-18



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

2 - 1996 Comments on Baseline Emissions

Comment:

One commenter (IV-D-156), who generally supported the extended baseline, said that it
would be impractical and unrepresentative for facility operations to apply an actual or allowable
baseline approach to landfill gas emissions. EPA should consider a specific exemption or
approach for landfills in order to address the unique emissions profiles associated with such
facilities.

Response:

We recognize that there are some unique differences between annual emissions profiles at
landfills and other source categories. In particular, landfills do not go through the types of
business cycles that other industries do, and their emissions do not fluctuate in a similar way.

We do not believe, however, that an exemption is needed to address this difference because we
do not intend to preclude a landfills from continuing to calculate their emissions changes
associated with modifications in the same way that they are presently making that calculation.
1If, following the adoption and implementation of the new rules, we determine that additional
guidance is necessary, such guidance will be provided for addressing landfill emissions changes
from modified sources.

Comment:

One commenter (IV-D-142) said the 10-year look back period should be based on the
date a complete permit application is filed. The commenter said basing the look back period on
the date of commencement of construction, as proposed, would cause confusion in the permitting
process, allow the reviewing authority and third parties to inappropriately manipulate the
baseline, and shorten the look back period. This is because the NSR rules define “commence” as
the date that the source has all permits and has begun a program of continuous construction (or
entered into a binding agreement to undertake a program of actual construction) rather than in
terms of actual construction or other tangible steps under the control of the source. The look
back period should be based on the date that a complete permit application is filed, or if no

permit is required, on the date the source “begins actual construction” as defined in section
52.21(b)(11).

Response:

We agree with the commenter that in some cases the 10-year look back should begin from
the complete permit application date ; however in certain cases, we believe that it is appropriate
for the look back to begin on the date that the source begins actual construction because the
source will not be required to submit a permit application. Thus, the new rules reflect
determination of the applicable date as follows: If a source believe that it will need either a
major or minor NSR permit to proceed with a proposed physical or operational change, then the
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source may use the 10-year period immediately preceding the date on which it submits a
complete permit application. If, however, the source believes that the physical or operation
change(s) it plans to make will not result in either a significant emissions increase from the
project or a significant net emissions increase at the major stationary source (that is, the project
will not be a major modification), and the source is not otherwise required to submit a permit
application to obtain a minor NSR permit before making such change, then it must use the 10-
vear period that immediately precedes the date on which actual construction of the physical or
operational change will begin. See, e.g., 51.165(a)(1)(xxxv)(B)(2).

Comment:

One commenter (IV-D-154) noted that permit applications may contain very conservative
estimates on emission rates, but that after the facility becomes operational the owner/operator
should be able to demonstrate actual emissions and request a reduction of the emission limits by
an administrative change. Any excess Emission Reduction Credits that were used for the netting
or offsetting of the proposed emissions should be retumed to the applicant.

Response:

This commenter does not appear to be addressing an issue that was raised in developing
this rulemaking. It is not relevant to the new applicability requirements that have been
promulgated.

2.3 Baseline Period in Nonattainment Areas and Ozone Transport
Regions

Comment:
2.3.1 Support Different Baseline Period

Two commenters (IV-D-137; IV-G-12) supported a November 15, 1990 cutoff for the
baseline determination in nonattainment areas. One commenter (IV-D-137) commended EPA
for not extending the look back period in ozone nonattainment areas, where the baseline for
attainment plans is the 1990 actual emissions inventory. One commenter (IV-G-12) supported
the November 15, 1990 cut-off for the look back period in nonattainment areas and the ozone
transport regions (OTRs) as an alternative to reducing the overall baseline look back to 5 years.

2.3.2 Oppose Different Baseline Period

Several commenters (IV-D-9, 10, 28, 40, 42, 43, 72, 105, 107, 108, 112, 126, 139, 142,
143, 150, 157, 163, 184; IV-G-9) opposed the November 15, 1990 cut-off for baseline emissions
in nonattainment areas and the OTR. One commenter (IV-D-142) stated that EPA’s concern
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over establishing a baseline consistent with the emissions inventories and attainment plan
requirements for these areas should not warrant the imposition of a cut-off date. The commenter
suggested allowing an earlier period if a source’s calculated actual emissions baseline does not
exceed its emissions in the area’s current emissions inventory and attainment plan. One
commenter (IV-D-143) stated that EPA apparently did not think these restrictions were needed in
the WEPCO rule and has not explained why they are needed now. Another commenter (IV-D-
40) stated that the cut-off is inappropriate for underutilized sources or those placed in reserve
during November, 1990 due to economic downturns. The cut-off date would deny these sources
the opportunity to establish representative baselines. One commenter (IV-D-9) stated that the
cut-off unfairly penalizes facilities that voluntarily took part in EPA’s Industrial Toxics Program
(33/50 Program). Another commenter (IV-D-157) added that if the 1990 emissions inventory
reveals a need to regulate an existing source more tightly, then the relevant SIP provisions should
be changed.

One commenter (IV-D-126) stated that OTR attainment will be met via allowance cap-
and-trade rules currently being adopted by OTR States pursuant to a memorandum of
understanding. New sources that meet the applicability criteria in the memorandum of
understanding must obtain NO, allowances in addition to the offset requirements, and EPA’s
limiting the look back period to November 15, 1990 in the OTR is an unnecessarily restrictive
policy.

Two commenters (IV-D-42, 108) stated that strict SCAQMD requirements for
recordkeeping, reporting and inventory were in place before November 15, 1990, and there is no
reason to limit the look back to eliminate years before that date. In southern California, the
prescribed look back years would preclude sources from using the last years of the region’s pre-
recession production levels and this method therefore would use unrepresentative, higher
recessionary production levels that would limit recovery from the recession. The proposal would
require facilities that modify their equipment to provide offsets simply to return to previous
production levels. This is an unfair economic penalty that Congress did not intend.

Response:

Sufficient time has elapsed since the time of the proposal to render the November 15,
1990 limit moot for projects planned at major stationary sources. However, it is still possible
for the cut-off date to affect the look back period for changes that occur contemporaneously with
such projects. For contemporaneous changes that include a 10-year look back to establish a
unit’s baseline emissions rate, we believe that it is still appropriate to retain the restriction
prohibiting sources from using any period of time earlier than November 15, 1990 in
nonattainment areas and ozone transport regions. The 1990 Amendments included a number of
changes in the tracking of emissions and how emissions are to be inventoried, particularly in
nonattainment areas and ozone transport regions. The changes strengthen reasonable further
progress tracking requirements, offset limitations, and RACT requirements for nonattainment
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areas. They also establish enhancement emission inventory requirements for all areas. Because
we do not anticipate many contemporaneous changes to have occurred before 1990, we do not
view this requirement as unnecessarily burdensome. In addition, by the time most State plans
are revised to incorporate the new requirements, we do not believe that the November 15, 1990
cutoff date should not factor into many contemporaneous circumstances.

2.4 Data Required to Support a 10-year Baseline
2.4.1 Length of Look Back Period and Data Acceptability
Comment:

Several commenters (IV-D-14, 42, 72, 93, 142; IV-G-12) generally supported limiting the
extended look back period to situations in which adequate emissions and/or capacity utilization
data are available. One commenter (IV-D-142) stated that although the lack of adequate data
may be of concern for the next few years for certain source categories, concerns will be
eliminated over time as more sources begin to retain utilization data in anticipation of future
projects. Ifa 10-yearlook back is adopted, the commenter added that sufficiently accurate data
records must exist such that actual emissions (or utilization) can be quantified. If the data do not
exist, then progressively more recent years should be reviewed and over time the records will
become available.

One commenter (IV-D-137) opposed EPA’s proposal to predicate the use of alonger look
back period on the accuracy and completeness of available data and establishment of specific
criteria using older data. This approach could raise the possibility that netting decisions would
be based on questionable data and would add uncertainty to the process.

One commenter (IV-D-156) suggested for sources that lack the historical data necessary
to establish a baseline that EPA allow an opportunity to document their actual and allowable
emission rates and utilization levels using other facility records. Landfills, for example, are
unlikely to have the necessary data since landfill gas emissions have not typically been regulated
to the degree that other facilities have.

Response:

We recognize that in many cases, sources presently maintain records on emissions and
operations for only 3 to 5 years. Thus such sources may have only limited use of the full 10-year
look back period at the start of the implementation period for the new rules. However, this
limitation should be remedied over time as sources begin to maintain records for longer periods
in order for them to use the 10-year look back opportunity. The comments received provide no
compelling reasons why it is not sound policy to require the availability of adequate data in
order for a source to be able to use the full 10-year look back for establishing baseline emissions
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rates for modified emissions units. In conjunction with this policy we do not believe that sources
should be allowed to use information derived from the records of other facilities. There are
generally sufficient differences between the way individual facilities operate, even when they are
similar source types with similar operating characteristics. The baseline emissions are an
important component of the calculation of a modified unit’s emissions increase and should,
therefore, be based on accurate information reflecting the source’s operation and emissions
during the representative period selected by the owner or operator of the source. This applies to
the calculation of emissions changes associated with the netting calculations. Consequently, the
new rules follow the proposal in requiring that full use of the new 10-year look back period be
conditioned on the accuracy and completeness of source records of emissions and capacity
utilization for any emissions unit that undergoes a physical or operational change. [See, for

example, new §52.21(b)(48)(f)].
2.4.2 EPA vs. State Agency Role
Comment:

Several commenters (IV-D-10, 20, 61, 62, 73, 74, 88, 92, 137, 180) agreed that it would
be appropriate for EPA to allow the reviewing authority to determine the accuracy and
completeness of emissions data. One commenter (IV-D-20) said EPA should provide minimum
requirements for the adequacy of records. This will help reviewing authorities avoid lengthy,
subjective arguments with industry on what constitutes sufficient records for a baseline
determination. Four commenters (IV-D-10, 61, 88, 137) said that case-by-case decision-making
by State and local reviewing authorities would be preferable to EPA establishing specific criteria.
Commenter IV-D-137 said State and local reviewing authorities are in better positions to judge
the quality and acceptability of data used for establishing past emissions inventories and activity
levels. A national one-size-fits-all approach is not likely to be as workable.

One commenter (IV-G-7) suggested a phased approach in which the State reviewing
authority determines the number of years in the look back period.

Two commenters (IV-D-172; IV-G-8) said that extending the look back would require
agencies to accept questionable data. Case-by-case determinations would lead to inconsistent
implementation at the national level because most sources do not keep good records for 10 years;
EPA should issue regulations that would reduce the number of case-by-case determinations.

Response:

Under the new rules, sources are not required to submit their baseline emissions
calculations, or any information associated with a finding that a project is not a major
modification, to the reviewing authority for review and validation under the major NSR permit
program. (Note that utilities must send an advance notice prior to construction). We believe
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that such submittals by all modified emissions units would have resulted in a large burden on
reviewing authorities to review information, which in most cases it would not represent major
modifications. We do believe, however, that States will require some of these sources to apply
for permits under their minor NSR permit program, where they will have the opportunity to
review the submitted information. Nevertheless, the sources are responsible for the adequacy of
the source information which they use to determine a unit’s applicability to the major NSR rules,
and may be required to provide such information to the reviewing authority upon request.
Moreover, States may adopt more stringent provisions in their NSR rules to establish greater
accountability on the part of the source if they believe it is appropriate to do so. At this time, we
do not intend to provide specific guidance on the types of information that would be considered
adequate or inadequate. The type of data necessary to determine emissions will vary drastically
from source category to source category and from process to process within a source category.
If, however, we determine at a later date that particular guidance is necessary, we will consider
the development of such guidance at that time.

2.5 |Interaction with CAA Section 182(c) and 182(e)
Comment:

Three commenters (IV-D-42, 72, 108) stated that the proposed extension of the look back
period fits within the design and intent of sections 182(¢) and (e). One commenter (IV-D-42)
noted that EPA has approved the California SIP containing the RECLAIM program, which uses a
baseline process similar to the EPA proposal. According to the commenters, baseline calculation
will ensure that air quality is protected in the long run if it meets the following conditions.

. It takes into account prior emission reductions that presumably would have undergone
NSR.

. It nets those reductions with the operational change at issue.

. It requires that in order to avoid further major NSR the net be less than zero.

Thus, the commenter concludes that, because the proposal meets these conditions, it will fit with
section 182(e).

Conversely, another commenter (IV-D-137) suggested that there is a significant conflict
between changing the emissions baseline for netting and the ozone nonattainment provisions of
sections 182(c) and (e). According to the commenter, this conflict can be resolved by deferring
to the section 182 offset NSR requirements for serious ozone nonattainment areas. The
commenter further observed that, while NSR programs are tools to attain and maintain
compliance with the NAAQS, the programs should not be available to undemmine specific
statutory and SIP requirements designed to resolve nonattainment problems.
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Response:

We disagree with the commenter’s alarm that the use of a 10-year look back period to
implement sections 182(c) and (e) of the Act for purposes of establishing a modified unit’s
baseline emissions will undermine any statutory and SIP requirements designed to address
nonattainment problems. The two sections establish special procedures for determining whether
a proposed modification to a major stationary source of ozone in a serious, severe or extreme
ozone nonattainment area will be subject to major NSR under part D of the Act. The Act is silent
on the issue of how one is to determine whether a physical or operational change increases the
amount of a pollutant for a changed emissions unit. We believe, therefore, that we have the
authority to establish a regulatory procedure for making the required determinations concerning
emissions increases resulting from physical or operational changes. Furthermore, the look back
period does not negate the offset requirements of sections 182 (c) and (e).

In light of the fact that the 10-year look back period may be used for some existing
emissions units (other than electric utility steam generating units) that are involved in
contemporaneous emissions changes (for netting purposes), it should be noted that the new
requirements prohibit the use of the look back period earlier than November 15, 1990.
Consequently, for emissions units whose contemporaneous emissions changes occurred before
November 15, 2000, the consecutive 24-month period selected for calculating the baseline actual
emissions relevant to the contemporaneous emissions change cannot include a date prior to
November 15, 1990. It should also be pointed out that for modifications involving emissions of
VOC in areas classified as “extreme” the statutory language is clear that the increase in
emissions resulting from the change is not required to be a significant increase, rather “any
increase’” that is projected using the new “actual-to-projected -actual” will trigger the
applicable NSR requirements.

2.6 Length of Contemporaneous Period
2.6.1 Support for 5-Year Contemporaneous Period
Comment:

Some commenters (IV-D-10, 14, 126, 138, 160, 191) generally supported keeping the
contemporaneous period at 5 years. One commenter (IV-D-126) stated that there is no legal or
policy impediment to using different look back periods for NSR applicability purposes and for
determining contemporaneous emission increases or decreases in a netting context. Another
commenter (IV-D-14) stated that the 5-year contemporaneous period should be retained because
if it were altered to a longer period, recent permit actions might be invalidated. Also, under the
present rules when a PSD permit is issued, all netting increases and decreases are wiped out and
the process starts again. EPA’s proposal leaves this practice unchanged.
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2.6.2 Support Alternatives to the 5-Year Contemporaneous Period

One commenter (IV-D-157) said EPA should adopt a 10-year contemporaneous period
because inconsistencies between the two periods leads to inconsistent and counterproductive
results. The same arguments that support a longer baseline for measuring the initial increase
support using a longer baseline for computing netting credits. Using a 5-year baseline to measure
netting credits means that the netting period will often omit periods of peak production because it
is too short to cover a full business cycle. In that case “past actual” emissions will be
unrepresentatively low, and so will the amount of the “netting credits” created by reducing the
applicable emissions limits at these units.

Commenter [V-D-157 added that emission increases due to modifications made in the last
5 years would still be accumulated under the 10-year look back approach. All of those increases
could still be offset with every qualified decrease during that period. The baseline would simply
specify how those increases and decreases were to be measured (which is a topic not mentioned
by the proposal) and would do so by applying the same 10-year accounting period used more
generally for measuring emissions increases.

An industry coalition (IV-D-153) stated that a source should have the option of selecting
either a 10- or 5-year contemporaneous period for netting purposes. This would more closely
reflect the circumstances surrounding the particular 12-month period chosen, and the netting
calculation would more accurately reflect the increases or decreases associated with the source’s
actual emissions during the 10-year look back. One commenter (IV-D-62) recommended
decreasing the contemporaneous period to 1 year to reduce confusion about appropriate netting
determinations and simplify the number of projects that must be included in the netting
calculation. The current 5-year period is difficult to administer given the recordkeeping demands
for de minimis changes. Another commenter (IV-D-21) proposed a 5-year representative
operating period, not just 5 consecutive years. The latter might include extended periods of non-
representative data.

2.6.3 Other Comments on the 5-Year Contemporaneous Period

Several commenters (IV-D-137; IV-G-8, 12) expressed reservations about different
baseline and contemporaneous periods, but did not directly support changes to the 5-year
contemporaneous periods. These commenters said different periods could lead to inconsistencies
in the regulation of a source as a whole.

Three commenters (IV-D-92, 137, 172) requested clarification on whether the proposal
would allow using data generated 15 years before construction of the specific change undergoing
review. One commenter (IV-D-137) said that it is unclear if EPA’s proposal provides for
establishing the netting baseline with an activity level that could have occurred up to 15 years
before construction of the specific facility change undergoing review. Other commenters (IV-D-
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92, 180) said that the proposal would result in establishing the baseline for certain changes on
emission activity levels that occurred 15 years ago, and that this would be preferable to the
current situation where applicants and reviewing authorities waste resources debating about the
most representative time periods.

Response:

Some commenters did not understand how the proposed 10-year look back period would
affect contemporaneous changes. We indicated in our 1996 NPRM that it was not our intent to
extend the 5-year contemporaneous period (for considering creditable emissions increases and
decreases as part of the netting calculus) even if we established a 10-year baseline look back
period. We do not believe that any of the comments provided a compelling reason to change the
existing 5-year contemporaneous period. The look back periods serve different purposes and
need not be the same in order to effectively implement the NSR program objectives. States retain
the flexibility to define a different contemporaneous period under SIP-approved NSR programs,
and may use that flexibility to adjust the contemporaneous period if they believe that a different
period is more appropriate for their purposes under the new applicability requirements. [See, for
example, §51.166(b)(3)(ii). Therefore, under today’s new requirements, we have not changed
the 5-year contemporaneous period under the Federal PSD program.] It should be noted that
for purposes of determining the baseline actual emissions of a contemporaneous change in
emissions from an emissions unit that was an existing unit at the time of the contemporaneous
change, the new requirements authorize a source to use the 10-year look back period.

With regard to the comment that the representative operating period be based on a 5-
year period, we believe that such a lengthy period is unnecessary for establishing a unit’s
baseline emissions. Historically, we have relied on a 2-year average to establish an actual
emissions rate, and believe that a 2-year average is sufficient for the present purpose as well.

2.7 Protection of Short-Term Increments and NAAQS

Comment:

Several commenters (IV-D-72, 92, 138, 180) agreed with EPA that the addition of a
short-term test to the netting calculation is unnecessary. However, commenters (IV-D-92, 180)
said the proposal seems to require the applicant to prove that there will be no violation of any
NAAQS or PSD increment, or any impact on AQRVs of Class I areas. These commenters
recommended that EPA confirm that the current policy outlined in the draft NSR Workshop
Manual will remain, at least until guidance on when and how to demonstrate equivalent
qualitative significance is promulgated. Commenters (IV-D-92, 121, 180) opposed requiring
sources to prove that the netting calculation would not increase short-term emissions and cause a
violation of any NAAQS or PSD increment or adversely impact AQRVs in Class I areas.
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Commenters (IV-D-92, 180) objected to the burdens of such a standard and urged EPA to
continue the current policy.

One commenter (IV-D-173) recommended that EPA define the standards States will use
to analyze whether there is a change to qualitative significance for public health, and requested
an explanation for expanding the definition to include “any applicable maximum allowable
increase over baseline concentrations or having an adverse impact on AQRVs in Class [ areas.”

One commenter (IV-D-121) objected to the proposal to ensure that the change in the
netting baseline does not adversely impact short- (or long-) term ambient standards by requiring
that, to be creditable for netting purposes, an emission reduction must be sufficient to prevent the
proposed increase from causing or contributing to a violation of any NAAQS or PSD increment
and most not have an adverse impact on AQRYV (including visibility) of Class I areas. The
commenter said this is inconsistent with prior Agency pronouncements on the health and welfare
equivalency demonstration. According to the commenter, EPA lacks the authority to require a
qualitative health and welfare equivalency demonstration for purposes of making the threshold
NSR applicability determination and cannot import an impact analysis for Class I AQRVs into
such a demonstration requirement. The commenter recommended that EPA remove the existing
health and welfare equivalency provisions entirely.

Response:

As we stated in the proposal preamble (61 FR 38259-60), we believe that a test that relies
on a unit’s highest short-term actual emissions would be too easy to circumvent. For a short
time, sources can run the affected unit at maximum capacity so that the baseline short-term
emissions would likely be nothing less than the unit’s maximum potential emissions. Moreover,
we are not sure that limiting the source to it highest past short-term emissions level will
necessarily provide any additional protection to the NAAQS, increments, or Class I AQRV.
Therefore, we did not add a short-term emissions applicability test.

Although we did propose language regarding an air quality test to determine whether a
contemporaneous emission reduction is creditable for netting purposes, we are not taking final
action on that change at this time. The proposed air quality test required that an emissions
reduction must be sufficient to prevent the proposed increase from causing or contributing to a
violation of any NAAQS or PSD increment, and must not have an adverse impact on AQRV of a
Class I area. EPA’s current definition of “net emissions increase,” restricts the creditability of
some emissions decreases where the overall netting transaction could jeopardize air quality. In
particular, a provision in the definition of “net emissions increase” allows credit for a reduction
only to the extent that it has approximately the same qualitative significance for public health
and welfare as the increases from the proposed change. See e.g., § 51.165(a)(1)(Vi)(E)(4). In a
June 28, 1989 rulemaking (54 FR 27286) we clarified that aspect of the regulations to require
that, despite the absence of a significant net increase in emissions, an applicant proposing to net
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out of review must demonstrate that the proposed netting transaction will not cause or contribute
to an air quality violation before the emissions reduction may be credited.
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Chapter 3 - Baseline Emissions, 1998 NOA

3.1 Method for Determining Baseline
Comment:
3.1.1 Support for 10-year Baseline

Four industry commenters (IV-D-210, 219, 221, 311) and two utility industry
commenters (IV-D-252, 261) supported the baseline provisions in the NOA. One regulatory
agency (IV-D-262) supported the 10-year baseline period, as long as the 10-year limit was
permanent. One industry commenter (IV-D-220) supported the proposed 10-year time frame and
suggested that this time frame be extended to all areas, not just attainment. One industry
commenter (IV-D-221) supported the 10-year baseline period, but also requested the flexibility to
choose a 5-year period. One commenter (IV-D-210) maintained that 10 years was sufficient to
demonstrate to the reviewing authority that the physical or operational change did not result in a
significant emissions increase." One utility industry commenter (IV-D-261) explained that
capacity utilization of non-nuclear units varies substantially depending on the availability of
nuclear units, and that therefore a long look back period was desirable. Another utility
commenter (IV-D-252) explained that the 10-year period more closely represented a
fossil-generating unit’s normal operating cycle. An industry commenter (IV-D-219) supported
the 10-year baseline because it better reflects actual emissions at normal operations. The
commenter (IV-D-219) maintained that emissions often decrease at the end of the useful life of
equipment, and that the decrease frequently occurs after 5 years.

Response:

As previously stated in chapter 2, we are adopting a new procedure, relying upon a fixed
10-year look back period, for establishing the baseline annual emissions for non-utility existing
emissions units that are being modified. Electric utility steam generating units are not eligible
to use this new look back. We believe the new fixed 10-year look back offers a reasonable
approach to determining a source’s representative operations and the emissions associated with
that level of operation. Our complete rationale for adopting the new procedure is provided in
chapter 2. The new procedure will apply in all areas (attainment, unclassifiable, and
nonattainment areas) and the relevant major NSR regulations are being amended accordingly.
1t should be noted, however, that in nonattainment areas the look back period shall not include
any time before November 15, 1990 for contemporaneous emissions changes (see section 2.3.2)

These are the commenter’s direct comments regarding the 10-year baseline as
found on page 4. The comment does not appear relevant to this issue, but to the
10-year future actual methodology, which is discussed in Chapter 5.
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3 -1998 Comments on Baseline Emissions

We do not believe that there is a compelling reason to change the existing 5-year
contemporaneous period. However, the 10-year look back is also used to determine the baseline
emissions rate for a unit whose emissions increased or decreased contemporaneously with the
current change. This is also discussed in our response to comments in chapter 2.

We continue to believe that a 5-year look back is generally appropriate for electric utility
steam generating units and have not changed the procedures for calculating the emissions
baseline for such units. However, it should be noted that the new rules codify the 2-years-in-5
look back period that had been established as a presumptive procedure in the 1992 WEPCO
rules. Ultilities are not necessarily precluded from using a longer look back period; as part of
the newly-codified provision, utilities may request that another period of time beyond the 5 years
preceding the change be approved by the reviewing authority.

Comment:
3.1.2 Oppose 10-year Baseline

Three industry commenters (IV-D-283, 299, 312), ten utility industry commenters
(IV-D-257, 268, 269, 278, 280, 281, 282, 295, 300, 323), nine regulatory agency commenters
(IV-D-216, 222, 246, 253, 255, 262, 287, 311, 317), STAPPA/ALAPCO (IV-D-259), three
environmental group commenters (IV-D-291, 303, 327), and one individual commenter
(IV-D-218) opposed the 10-year baseline provisions for the various reasons indicated below.

3.1.21 Oppose 10-year baseline because it is too restrictive

One industry commenter (IV-D-283) and eight utility industry commenters (IV-D-257,
276, 278, 280, 281, 295, 300, 323) viewed the 10-year baseline as more restrictive than the
current rules. These commenters argued that the existing rules allow selection of any
representative 2-year period as the baseline, regardless of whether it occurred within the last
10 years. The commenters also objected to the use of the current emission factor, which was also
more restrictive than existing regulations.

Seven utility industry commenters (IV-D-257, 278, 280, 281, 295, 300, 323) opposed the
use of current emission factors because these factors included newly applicable RACT, MACT,
NESHAP, BACT, LAER, and NSPS requirements that would not have been part of the baseline
emission level. Such an approach would make the baseline more stringent than it would be
under the current rules, especially in nonattainment areas. Another utility industry commenter
(IV-D-269) opposed the use of current emission factors because these factors would penalize
sources for making significant emission reductions made in response to other regulatory
requirements.
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3 -1998 Comments on Baseline Emissions

3.1.2.2 Oppose 10-year baseline because it is not environmentally
protective enough

One regulatory agency commenter (IV-D-222) and two environmental commenters
(IV-D-291, 303) opposed the use of a 10-year baseline period on the grounds that it would allow
use of historic emission levels that were higher than current levels to establish baseline
emissions. One environmental commenter (IV-D-303) further suggested that the only
appropriate baseline period for electric utilities was a declining baseline, as operations and
emissions decline over time absent capital improvements. The regulatory agency commenter
argued that the highest emissions in any 12-month period over the last 10 years could merely be a
spike. In order to avoid spikes and dips, and to be more acceptable to the reviewing authorities
and the public, the regulatory agency commenter suggested taking the average of the highest 3
years out of the last 10 years as the baseline. As an alternative, the regulatory agency commenter
suggested linking the baseline to the term of the title V permit, that is, taking the average of the
highest 3 years out of the 5-year term of the title V permit.

One regulatory agency (IV-D-246), STAPPA/ALAPCO (IV-D-259) and one individual
(IV-D-218) commented that the proposed baseline would not be protective of the NAAQS in
Class I and attainment areas.

3.1.2.3 Oppose 10-year baseline because it is contrary to the CAA

On environmental commenter (IV-D-291) and one individual (IV-D-218) considered the
baseline provisions contrary to the CAA, as Congress did not intend for the NSR program to
grandfather older, more polluting emission units indefinitely.

3.1.24 Retain 2-year baseline

One regulatory agency commenter (IV-D-246) and one environmental commenter
(IV-D-291) preferred that the 2-year baseline period be retained.

Response:

We believe that the use of a fixed 10-year look back period provides clear advantages
over the current approach. The current approach focuses primarily on the 2-year period
immediately preceding the proposed physical or operational change to an emissions unit. The
approach allows flexibility in that another 2-year period may be used (without any stated limited
to the magnitude of the look back period); however the selection of another period involves a
demonstration by the applicant and its approval by the reviewing authority. Many stakeholders
have claimed that this process tends to be confusing, contentious and time consuming.
Furthermore, even when the 2-year period immediately preceding a change is not most
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3 -1998 Comments on Baseline Emissions

representative of normal operation, it is often difficult to reach agreement on a more
representative period. The benefits of the new 10-year look back are also discussed in chapter 2.

We do not believe that this approach grandfathers older, more polluting emissions units
indefinitely, as one commenter has claimed. Instead, the new approach is designed to provide
sources with a fair and reasonable approach for calculating a baseline emissions rate that can
be considered representative of the source’s normal operation. The Act is silent as to how the
emissions increase following a change is to be calculated, including the calculation of the pre-
change baseline emissions level. The new approach affords the source flexibility in
determining a representative level of utilization (a level actually achieved by the unit) during a
normal business cycle. We also believe that our selection of a 10-year look back is reasonable
and supported by a study performed to examine the typical length of business cycles for various
type of major stationary sources. Also, see response to comments at section 2.2.2.

We agree with the comment claiming that the use of a 12-month period to calculate the
baseline annual emissions may be susceptible to short-term emissions spikes. Thus, we have
changed the proposed procedure to require that the baseline emissions rate be based on a
consecutive 24-month period (rather than the proposed 12-month period) during the past 10
years. This longer averaging period will help lessen the effect of short-term peaks on the
average annual emissions rate. The use of a 24-month averaging period is also discussed in the
response to comments in chapter 2.

We also believe that it is appropriate to adjust an emissions unit’s baseline emissions to
reflect the most current legally enforceable emissions factors and operating restrictions. The
baseline emissions rate serves as the modified unit’s pre-change emissions rate from which
emissions increases resulting from the physical or operational change are to be calculated.
Consequently, the baseline emissions rate should reflect what the unit could emit under the
representative operating levels just prior to the proposed change. Also seeresponse to
comments at section 2.2.5.2.

We also do not agree with the comments that the baseline provisions will not adequately
protect the environment when compared to the current approach for setting the baseline
emissions rate. In sections 2.2.2 and 4.4 of this chapter, we provide our reasons why we do not
believe that either the new approach for determining a unit’s baseline emissions rate or the
“actual-to-projected-actual ” test will result in adverse environmental impacts. The baseline
provisions should provide a fair and reasonable approach for selecting a modified emissions
unit’s pre-change emissions rate, that is representative of the unit’s normal operation, from
which it will be determined whether a physical or operational change will result in a significant
emissions increase.

As mentioned above in the response following section 3.1, we continue to believe that a 5-
vear look back period is generally appropriate for establishing baseline actual emissions for
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3 -1998 Comments on Baseline Emissions

electric utility steam generating units. However, unlike the 10-year look back for other existing
emissions units, utilities may request that another period of time beyond the 5 years preceding
the change be considered by the reviewing authority.

3.2. Other Comments on Baseline Emissions
3.2.1 Prefer Other Baseline Periods
Comment:

Several commenters (IV-D-218, 222, 250, 259, 273, 299, 311) preferred baseline periods
other than 10 years.

One regulatory agency commenter (IV-D-222), STAPPA/ALAPCO (IV-D-259) and two
industry commenters (IV-D-250, 299) advocated using a 5-year baseline period. The industry
commenters (IV-D-250, 299) further suggested that if the applicant determined that the 5-year
baseline did not represent normal operations, then the use of the 12-month period in the previous
10 years should be allowed. One individual commenter (IV-D-218) recommended adoption of a
baseline period no more than 5 years from the date a complete application was submitted.

One regulatory agency commenter (IV-D-222) suggested using the average of the highest
3 years out of the 5-year term of the title V permit. STAPPA/ALAPCO (IV-D-259)
recommended using a look back period of 5 calendar years, with the highest calendar year of
utilization as the baseline. A 5-year period would be consistent with title V compliance
certification requirements, ensuring a higher level of accountability and more accurate baseline
emission estimates. Any period longer than 5 years would be problematic, because most State
and local agencies only require retention of data for 2 to 5 years. STAPPA/ALAPCO (IV-D-259)
strongly advocated the use of the calendar year, as emission inventories and other historical
records were typically kept on a calendar year basis. STAPPA/ALAPCO (IV-D-259) further
indicated that if the EPA did not use a calendar year baseline, it should be very specific regarding
the baseline period requirements.

One industry commenter (IV-D-273) suggested allowing sources to calculate their
baseline emissions using the highest actual emissions during any 3-month period over the last 10
years. The commenter explained that production levels can be influenced by economic cycles
and the seasonal needs of customers. These variations would be more accurately reflected by the
use of a 3-month period.

An industry commenter (IV-D-311) suggested that the 10-year period should be longer
than any prolonged economic recession.
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3 -1998 Comments on Baseline Emissions

Response:

We continue to believe that a 10-year look back is reasonable for enabling a source to
identify its representative operation from which to calculate a baseline emissions rate. The
current baseline provisions, as contained in the definition of “actual emissions,” do not preclude
the use of a 10-year (or longer) look back. A 10-year look back should ensure that sources have
a sufficient period of time within which to identify a representative operating scenario. As stated
earlier, we also believe that the fixed nature of the new 10-year look back will bring more
certainty to the procedure for determining baseline emissions. In addition, the decision to use a
24-month averaging period, rather than the proposed 12-month period, The use of the longer
averaging period will help prevent skewing of the annual emissions that could result from a
short-term emissions peak. We see no compelling reasons to use a different baseline period than
the proposed 10-year period, and we continue to believe that the limited resources of reviewing
agencies are better spent on issues other than debating what is the most representative baseline
period.

We disagree with the commenters who believed that the 10-year baseline should not be
used due to potential data problems over that length of time. While we agree that accurate data
is critical, we believe it makes more sense to limit use of the 10-year period when data is not
available than to categorically disallow a 10-year baseline period. The rule amendments
condition the full use of the new 10-year look back period on the accuracy and completeness of a
source’s records of emissions and capacity utilization for any emissions unit that undergoes a
physical or operational change, or is affected by such change. [See, for example, new
$32.21(b)(48)(f)]. As with all emissions calculations, accuracy and completeness are central
elements for applicability determinations. In many cases, sources presently maintain accurate
records on emissions and operations foronly 3 to 5 years. Thus, we think it is appropriate to
limit use of the full 10-year look back period when a source does not have data for this time
period. However, this limitation should be alleviated over time as sources begin to maintain
records for longer periods to accommodate the 10-year look back opportunity.

We do not agree with the commenter who stated that the 10-year baseline should be
extended in the case of a prolonged economic recession. We believe 10 years is the appropriate
time to account for a normal business cycle. Allowing for extensions of the 10-year look back
would retain the element of uncertainty that was criticized under the original approach. Also,
see response to comments in chapter 2, section 2.2.4.
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3 -1998 Comments on Baseline Emissions

3.2.2 Comments on Procedures for Baseline Determination
Comment:

Several commenters (IV-D-259, 271, 275, 276, 278, 282, 317, 320, 322) had questions on
the procedures for determining baseline emissions, especially regarding utilization rates and
emission factors.

One commenter (IV-D-262) stated that even if the EPA were to promulgate a 10-year
baseline period, baseline emissions should be calculated using 2 consecutive years rather than the
year with the highest capacity utilization. This commenter further advised that the same time
period be used for all emission units involved in source shutdowns. Otherwise, if the source
could select different periods for different emission units, the combined baseline could exceed
the actual source emissions in any given year.

Four utility commenters (IV-D-271, 275, 276, 322) interpreted the NOA as requiring
sources to calculate their baseline by using the unit's current emissions factor in combination
with the utilization level from that 12-month period, rather than on the basis of the unit's highest
emissions rate during a selected 12-month period. One of these utility commenters (IV-D-271)
explained that this methodology was deemed illegal in the WEPCO rule. Three of the
commenters (IV-D-271, 276, 322) explained that the "past-actual-to-enforceable-future-actual”
methodology is the same as the past-actual-to-future-potential" methodology.

One utility industry commenter (IV-D-282) found the baseline determination provisions
confusing, as it was unclear how the baseline past actual emissions would be determined. This
commenter wanted to know whether the period of highest emissions would correlate with the
period of highest utilization and then be reduced by any voluntary measures or if it would be
based on gross annual emissions and then reduced to reflect any currently enforceable emission
limits?

One regulatory agency commenter (IV-D-320) and STAPPA/ALAPCO (IV-D-259) also
requested that the EPA clarify “whether the phrase ‘current emission factors’ includes the results
of the most recent stack and performance tests (for example, coating applicator transfer
efficiency and control equipment capture and destruction efficiency, as well as current material
specifications (for example, coating VOC content).” If that was the EPA’s intent, then the
commenters suggested the phrase “highest emissions” should be replaced with “highest capacity
utilization.”

Another utility industry commenter (IV-D-278) supported the baseline provisions only if
the current emission factor requirement was deleted. Then the baseline provisions would be
beneficial, as these provisions would not penalize utilities for regional economic cycles which
could affect generation and were clearly unrelated to activities at utilities.
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3 -1998 Comments on Baseline Emissions

Another regulatory agency commenter (IV-D-216) suggested that the baseline period
provisions should be like those in many trading programs, in which the lower of the actual or
allowable emission rate was applied to the highest level during the baseline period.

One regulatory agency commenter (IV-D-320) and STAPPA/ALAPCO (IV-D-259)
requested that the EPA clarify the phrase “highest emissions in the past ten years” by specifying
whether EPA is referring to one calendar year, any consecutive 12-month period during the last
10 years, an average of more than one calendar year, or some other time period.

Response:

We agree with the commenter that the source should be able to choose any period of
operation rather than simply the period of highest capacity utilization. We are not requiring
that source owner/operators select the baseline using the priod with the highest utilization.
Instead, we are requiring the use of any consecutive 24-month period within the 10-year look
back to calculate the baseline actual emissions for any emissions unit that undergoes a physical
or operational change, or is affected by such change. The longer 24-month period allows the
source to reference any particular level of utilization that has been achieved in the past 10 years,
but also eliminates the potential problem associated with short-term peaks that do not truly
represent the unit’s normal annual operation. QOur reference in the 1996 NPRM to selecting the
period of highest utilization was based on our general assumption that the period of maximum
utilization also represents the period of highest pollution levels for the unit of concern.
However, sources are not required to select the period of highest utilization, particularly if
another period yields a higher emissions rate. This approach also eliminates concerns about
artificially low baselines.

Several commenters requested clarification of what we meant by “current emission
factor.” Under the final rules sources are required to adjust the baseline emissions rate
(avergage annual emissions rate) derived directly from the selected 24-month period under
certain circumstances. Specifically, a source must adjust downward this baseline rate if any new
legally enforceable emissions factors have been imposed on the unit since the representative
period. Such factors may include any State or Federal requirements such as RACT, MACT,
BACT, LAER, NSPS, and NESHAP; fuel restrictions,; operational restrictions, or other factors
that are legally enforceable. For example, assume that during the selected consecutive 24-month
period an emissions unit burned fuel oil and was subjected to a sulfur limit of 2 percent sulfur
(by weight). Today, the unit is only allowed to burn fuel oil with a sulfur content of 0.5 percent
or less. Consequently, the source would be required to adjust its preliminary calculation of
baseline actual emissions for SO, (that is, substitute the lower sulfur limit into the emissions
calculation yielding a 75 percent reduction in the emissions rate as initially calculated) to reflect
the current restriction allowing only 0.5 percent sulfur in fuel oil. The original utilization rates
would not be adjusted if more stringent operational limitations have not been imposed to further
restrict that average annual utilization rate.
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3 -1998 Comments on Baseline Emissions

Sources must also adjust for any voluntary emission limitations as long as the limitations
are legally enforceable, such as limits that may have been taken for netting credits, emissions
offsets, or the creation of Emission Reduction Credits. Also, sources must adjust their emissions
from the 24-month period if a raw material they used during the baseline period is now
prohibited. For example, a source may have used a paint with a high solvent concentration
during a portion of the consecutive 24-month period. Today, the source is prohibited from using
that particular paint. The source must then adjust its emissions rate to reflect the emission
factor for the paint that it is now allowed or required to use.

We agree with the commenter who thought the same 24-month period should be used for
all emissions units imvolved in the modification. The final rules require that a source select a
single consecutive 24-month period within the 10-year look back period to calculate the baseline
actual emissions for each and every emissions units that will undergo physical or operational
change(s), or will be affected by the change(s), as part of a project (or series of related projects).
See, for example, new §52.21(b)(48)(ii)(e). It follows that the baseline actual emissions for each
affected pollutant also must be based on the same consecutive 24-month period as well.

We agree with the commenter that the exact time period for the baseline determination
should be clear. Ouwr final rules specify that the baseline period is any consecutive 24-month
period in the past 10 years. The new rules provide no alternative period of time for the 10-year
look back period applicable to existing emissions units.

3.2.3 Other Comments on Baseline Emissions
Comment:

One environmental commenter (IV-D-303) suggested an alternative baseline
determination option, which would be declining actual emissions. The commenter stated that
the EPA “should adopt an applicability test that recognizes that absent investment at a facility, its
rate of operation and its annual emissions will inevitably decline over time.” For electric
generating units, the EPA should presume a decline of 3 to 5 percent per year, absent investments
that improve productivity. To avoid NSR applicability, the facility would commit to an
enforceable limit that maintained the emissions below the declining path that would be presumed
to occur in the absence of the investment. That is, the declining baseline actual emissions would
become an enforceable limit.

Another environmental commenter (IV-D-291) stated that the baseline period should be
made permanently enforceable. The declining actual emissions baseline would be related to the
expected declining efficiency of units that could be expected over time absent significant
financial investment.
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3 -1998 Comments on Baseline Emissions

Response:

We have chosen new procedures which do not include either of the commenters’
recommendations described in this subsection. We do not believe that it is necessary to require
sources to agree to declining cap on baseline emissions. The baseline emissions rate is not
intended to represent the source’s maximum allowable emissions prior to the proposed change,
but the average annual emissions rate associated with the representative average annual
operation of the affected emissions unit selected from a consecutive 24-month period during the
10 years prior to the physical or operational change. It should be recognized that the source is
not prohibited from increasing its production rate or increasing its hours of operation alone, as
long as such increase and does not violate current legally enforceable conditions placed on the
source. Instead, the baseline emissions merely serve as a yardstick for measuring emissions
increases that may occur as a result of any physical or operational change that is made to an
emissions unit.

Comment:

Another regulatory agency commenter (IV-D-287) questioned whether the EPA was
proposing that the baseline period be 10 calendar years of data or 10 years from the date of the
application submittal. This commenter (IV-D-287) also recommended that the accuracy and
correctness of the actual emissions be re-examined prior to establishing the baseline. The
commenter (IV-D-287) also questioned whether the regulatory agency or the source would have
the final say in establishing the accuracy of the baseline. Another commenter (IV-D-253)
emphasized that the 10-year baseline period should not predate the permit application, so that the
source would not be able to request revisions to previous determinations and permits.

Response:

Concerning the comment as to when the 10-year period begins, a source may use the 10-
year period immediately preceding the date on which a source submits a complete permit
application. If, however, the source believes that the physical or operation change(s) being
planned will not result in either a significant emissions increase from the project or a significant
net emissions increase at the major stationary source (that is, the project will not be a major
modification), and the source is not otherwise required to obtain a minor NSR permit before
making such change, then the source must use the 10-year period that immediately precedes the
date on which it begins actual construction of the physical or operational change. Under the
final rules, neither the source nor the reviewing authority will have the authority to select
another period of time from which to calculate baseline actual emissions for the emissions units
undergoing change.

I-3-10



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

3 -1998 Comments on Baseline Emissions

Comment:

Another regulatory agency commenter (IV-D-262) said that a 10-year baseline was not
appropriate for calculating emission reduction credits (ERCs), especially for shutdowns. The
commenter (IV-D-262) believed that data from at least an average of 2 consecutive years that
were representative of normal operations during the 5-year period preceding the shutdown should
be used to calculate the baseline for Emission Reduction Credits (ERCs).

Response:

The 10-year look back applies only to existing emissions units (other than EUSGU), for
applicability purposes, when the units undergo a physical change or a change in their method of
operation. In such cases, the 10-year look back is used to determine the baseline emissions from
which the emissions increase resulting from the change will be calculated. Separate EPA policy
governs the procedures for determining emissions reduction credits from emissions units that
have been or will be shut down. However, the 10-year look back can be used to determine the
amount of a contemporaneous emissions decrease for netting purposes as part of a modified
unit’s applicability determination.

Comment:

A regulatory agency commenter (IV-D-216) suggested that the baseline period provisions
should be like those in many trading programs, in which the lower of the actual or allowable
emission rate was applied to the highest level during the baseline period. An industry commenter
(IV-D-212) maintained that, for sources with allowable emission limits set in previous NSR
applicability determinations, the baseline should be the allowable emission limit. Another
industry commenter (IV-D-220) recommended using allowable emission levels to establish the
baseline rather than emission factors.

Response:

We do not believe allowable emissions (assuming maximum capacity utilization) are
appropriate in general for determining pre-change baseline emissions. The baseline emissions
for an existing emissions unit represent the average annual emissions associated with the level of
utilization actually achieved by that unit during the previous 10 years. It was not our intent to
allow a source to represent its baseline emissions with an emissions rate that is higher than it
actually achieved in the past. Moreover, our baseline calculation procedures do require a
source to adjust downward an emissions unit’s average annual emission rate if any legally
enforceable emissions limitations (including but not limited to any State or Federal requirements
such as RACT, MACT, BACT, LAER, NSPS, and NESHAP) have been imposed on the unit’s
ability to emit a particular regulated NSR pollutant or to operate at levels that existed during the
selected 24-month period from which a source calculated the average annual emissions rate.
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3 -1998 Comments on Baseline Emissions

Therefore, we disagree with these commenters regarding use of an emissions unit’s maximum
allowable emissions for establishing the baseline emissions.

Comment:

Another regulatory commenter (IV-D-253) agreed with the 10-year baseline period, as
long as it was phased in and did not apply retroactively. The 10-year baseline also should not
extend beyond the previous contemporaneous period, the commenter cautioned.

Response:

With regard to the concern that industry may try to apply the new requirements
retroactively to undo current restrictions on existing sources, we want to reiterate that sources
should not assume that the new procedures apply retroactively to existing NSR permits or
changes that sources have made in the past. Prior applicability determinations on major
modifications and the control requirements that currently apply to sources remain valid and
enforceable.

We do not believe that there is a compelling reason to “line up” the baseline and
contemporaneous periods. The look back periods serve different purposes and need not be the
same in order to effectively implement the NSR program objectives. States retain the flexibility
in defining a different contemporaneous period under SIP-approved NSR programs, and may use
that flexibility to adjust the contemporaneous period if they believe that a different period is
more appropriate for their purposes under the new applicability requirements. See, for example,
§31.166(b)(3)(ii). It should be noted that for purposes of determining the baseline actual
emissions of a contemporaneous change in emissions from an emissions unit that was an existing
unit at the time of the contemporaneous change, the new requirements authorize a source to use
the 10-year look back period.

Comment:

Two industry commenters (IV-D-221, 250) advocated that the baseline actual emissions
be augmented by an additional cushion to cover operational flexibility.

Response:

We do not agree with the commenters’ suggestion. We believe the 24-consecutive months
in 10-year baseline period addresses the commenters’ concern regarding operational flexibility.
This period allows a source to select the most appropriate level of utilization that actually
occurred over the course of a normal business cycle with which to calculate the unit’s baseline
emissions rate.
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Chapter 4 - Actual-to-future-actual Methodology

4.1 Overview

We received numerous comments on our 1996 proposal to retain the current actual-to-
potential test, or to adopt the actual-to-actual test for all sources categories. Some commenters
expressed support for alternative applicability options. Commenters also provided comments on
the extension of the demand growth exclusion to non-utilities, how we should address utilization
increases, and whether 5-year tracking of actual emissions in needed or beneficial. These
comments are summarized in sections 4.2 through 4.14 of this chapter.

4.2 Should EPA retain the actual-to-potential test?
Comment:
4.2.1 EPA Should Retain the Actual-to-potential Test

Several commenters (IV-D- 20, 33, 47, 52; IV-G-11, 13) supported continued use of the
actual-to-potential test. One commenter (IV-D-47) stated that the actual-to-potential test should
be retained for all sources, including utility units. Another commenter (IV-D-52) stated that this
existing methodology, however flawed, remains superior to the proposed alternatives. These
flaws can be better addressed by plantwide applicability limits and the pollution prevention
exclusion. Another commenter (IV-D-33) stated that the actual-to-potential test is a more
streamlined process without the additional burden of recordkeeping inherent than the actual-to-
future-actual methodology.

One commenter (IV-G-13) supported the actual-to-potential test over the actual-to-future-
actual test due to the inherent problems arising from the sufficient records demonstration. Stack
testing does not always reflect daily facility operations. Professional engineers and scientists are
not always available to ensure accuracy. Moreover, test conditions and parameters do not always
reflect daily levels because stack testing is generally not a good indicator of daily emissions.

One commenter (IV-D-50) believed the actual-to-potential test should be used to
determine applicability for any source that has never gone through major NSR. For
modifications, the potential-to-potential test should apply.

4.2.2 EPA Should Extend the Actual-to-potential Test to Utilities

One commenter (IV-D-47) believed the actual-to-potential tests should apply to public
utilities. The commenter suggested that the basis for the original WEPCO rulemaking has been
significantly altered as a result of new “open access” rules at the State and Federal level to
promote wholesale competition in the public utility industry. One of the major predicates for the
WEPCO rule was the involvement of State public utility commissions in the regulation of
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electric power. Subsequent to the WEPCO rule, the Federal Energy Regulatory Commission
(FERC) has significantly modified the role of State public utility commissions through
promulgation of the regulations related to “Promoting Wholesale Competition through Open
Access Non-Discriminatory Transmission Services by Public Utilities; Recovery of Stranded
Costs by Public Utilities and Transmitting Utilities.” The Open Access Rule allows utilities to
compete for services in much the same way as manufacturing operations. These changes will
result in increased competition, decreased regulation, and undermine the predicate for the
original WEPCO rulemaking (that is, the involvement of State public utility commissions in the
regulation of electric power). For this reason, the actual-to-potential test rather than the actual-
to-future-actual methodology should be applied to public utilities.

4.2.3 EPA Should Not Retain the Actual-to-potential Test

Many commenters (IV-D-9, 33, 38, 42, 43, 46, 58, 61, 65, 67, 70, 72, 81, 105, 106, 117,
126, 131, 134, 140, 143, 146, 147, 149, 153, 154, 157, 160, 162, 163, 169, 186, 188, 190, 191;
IV-G-4) opposed the existing actual-to-potential methodology.

Go to section 4.5 to see related comments that specifically recommended extending the
actual-to-future-actual test to non-utilities.

4.2.3.1 Applies too broadly

Many commenters (IV-D-33, 38, 42, 46, 65, 67, 72, 105, 106, 131, 134, 149, 153, 157,
169, 191) opposed the existing actual-to-potential test because it overestimates emissions, and
draws sources that have no actual emission increases, or actual emission decreases, into review.
Two commenters (IV-D-67, 131) maintained that the actual-to-potential test has also often
resulted in inflated estimates of potential future emissions that are not in keeping with the reality
of production or utilization. According to the commenters, in almost every case, the actual-to-
potential test will trigger the need for NSR. One commenter (IV-D-157) opposed the actual-to-
potential methodology, noting that it illegally extends the reach of NSR to many changes that
will never cause a significant emissions increase.

One commenter (IV-D-134) stated that the actual-to-potential test unreasonably and
unfairly overstates the difference in emissions between the before- and after-modification
scenario and subjects many projects to onerous offset requirements even where emissions will
actually be less after the modification. This has resulted in many environmentally sound and
beneficial projects not being pursued. One commenter (IV-D-131) stated that the current
regulations and policies typically inflate the magnitude of actual emission increases and tend to
diminish the magnitude of actual emission decreases. According to the commenter, this is
evident when the actual-to-potential test is applied to first an emission increase and then to an
equal emission decrease. The commenter suggests that, instead of resulting in no net change of
emissions, EPA’s procedures will always result in an apparent increase of emissions. In fact,
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according to the comment, EPA’s procedures result in an apparent increase of emissions in all
cases except where the final potential emissions are lower than the prior actual emissions. The
comment asserts that, more important, perhaps, is the fact that actual emissions (as currently
defined) are abnormally low during economic recessions. This is suggested to result in an
artificially high value in the apparent emissions increase (i.e., the difference between the prior
actual emissions and the new potential emissions) for a new project.

Several commenters (IV-D-38, 42, 43, 61, 65, 105, 140) noted that the actual-to-potential
test is inequitable for sources that have low actual emissions or reduce emissions. One
commenter (IV-D-65) stated that the actual-to-potential test penalizes those sources that
voluntarily reduce their emissions because doing so increases the possibility that the next
modification will trigger major NSR. Two commenters (IV-D-65, 140) stated that a source with
actual emissions below its PTE is more likely to trigger major NSR than is an otherwise identical
source with a history of high emissions. According to the commenter, that phenomenon
produces other unfair and illogical results, in that it creates what the commenter views as an
unjust enforcement trap for the source that innocently makes changes that, from a common sense
point of view, do not increase emissions but nonetheless have a significant difference between
actual and potential emission. The actual-to-potential test also undermines the policy that the
best time to install new controls is when large changes are being made to the emitting equipment
because the actual-to-potential test can be triggered (and a “significant net emissions increase”
artificially created) by very minor physical or operational changes. According to the commenter,
while there are various exemptions (e.g., changes in raw materials that could have been used
before the PSD program was created, increases in hours of operation, and environmentally
beneficial projects) built into the policy that would mitigate some of these adverse effects, they
greatly complicate the major NSR rules.

According to one commenter (IV-D-105), sources are penalized for past operation at less
than 8,760 hours per year. Time spent for shutdowns, maintenance, lack of demand, etc., all
reduce actual emissions and consequently broaden the difference between the past actual and
future potential. The commenter further noted that pollution control projects in particular should
not be subject to actual-to-potential accounting, and gave an example of a source that had already
met MACT using a pollution control project, but then was required to undergo BACT.

One commenter (IV-D-61) believed the actual-to-potential test unfairly penalizes sources
that are environmentally conscientious by minimizing actual emissions. According to the
commenter, the actual-to-future potential test encourages sources to emit as much as possible
now, in order to avoid NSR in the future. Another commenter (IV-D-46) noted that NSR
requires review of every physical change in, or change in the method of operation of a major
stationary source, except for a limited number of changes that are specifically excluded from the
program. As a result, the comment continues, source owners and implementing agencies must
expend limited resources on changes that are not likely to negatively impact the environment.
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4.2.3.2 Does not allow utilization increases

Several commenters (IV-D-38, 140, 143, 146, 160) opposed the actual-to-potential test
because it does not exempt emission increases due to demand growth or increased utilization,
which they viewed as unfair and contrary to the statute and case law. One commenter (IV-D-
146) stated that EPA’s analysis of the current requirements is inconsistent with both the current
regulatory language, and prior court decisions. According to the commenter, the overly broad
applicability described in the preamble would allow for confiscation of existing production
capacity without any increase in the rate of total amount of allowable emissions, merely because
a source has experienced a decline in its productivity or hours of operation due to accident, aging
and/or deterioration of its production equipment. In the view of the commenter, the Agency’s
proposal to further limit the long-standing exclusion for such activities is unjustified and
unreasonable, and provides none of the relief sought by State program officials and industry
representatives from this reform effort.

One commenter (IV-D-160) stated that in many cases, the application of the actual-to-
potential test is inconsistent with the CAA, as well as the existing NSR regulations. The statute
requires that a source be subject to NSR if a particular PC-CMO results in an increase in actual
emissions. See CAA 169(2)(C) (cross-referencing the definition of “modification” in CAA 1III
(a)(4)). According to the commenter, by following this approach, EPA has captured within the
NSR system changes that cannot reasonably be expected to cause an increase in actual emission.
Another commenter (IV-D-143) stated that Congress never envisioned an NSR program that
would hamper the ability of a source to increase utilization up to its original design capacity in
order to take advantage of fluctuating market conditions or impose an impediment to those
sources wishing to undertake non-routine physical or operational changes to enhance efficiency.

One commenter (IV-D-42) stated that the current methodology presents the risk that even
physical or operational changes that reduce a unit’s emissions could trigger a net emission
increase if the unit was not previously used at full capacity and if post-modification emissions are
calculated at full utilization (i.e. “potential”) rates. The commenter notes that the end result has
been that many environmentally sound and beneficial projects did not happen.

One commenter (IV-D-38) stated that the current approach needlessly penalizes sources
that do not utilize their full PTE all the time. A source currently can voluntarily forfeit this
“excess” PTE to EPA in many ways. EPA recognizes that a source reduces its PTE via a
federally enforceable SIP, permit limit or even by generating emission reduction credits. A
source should retain its options on its full PTE regardless of actual operations even when adding
or modifying emission units.
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4.2.3.3 Reduces operational flexibility

Several commenters (IV-D-42, 67, 70, 81) opposed the actual-to-potential test because it
reduces operational flexibility. One commenter (IV-D-81) stated that the actual-to-potential test
reduces the operational flexibility of a plant, restricting the ability to implement minor changes.
According to the commenter, these effects oppose the operational flexibility concepts of the 1990
CAAA.

Five commenters (IV-D-42, 65, 67, 70, 81) stated that the actual-to-potential test
encourages sources to operate their equipment as close to the allowable limits as possible, and
this method discourages modernization.

4.2.3.4 Burdensome

Several commenters (IV-D-9, 65, 67, 147, 154, 190) believed the actual-to-potential test

was confusing and cumbersome for industry and reviewing authorities. Another commenter (IV-
D-190) stated that the current policy and regulatory structure has led to a confusing array of
regulatory requirements. One commenter (IV-D-154) stated that the “actual-to-future-actual” test
is accompanied by permitting, recordkeeping, and other procedural burdens that prior to this
proposal did not exist under the program. One commenter (IV-D-147) noted that State regulators
offer compelling reasons why the actual-to-potential system is confusing, requires additional
exclusions, and produces only marginal environmental benefit.

Three commenters (IV-D-46, 67, 131) noted the existing burden posed by an NSR
program that is cumbersome, has discouraged facility changes, has discouraged production,
growth, and innovation, and requires spending limited resources on changes that are not likely to
negatively impact the environment. Two commenters (IV-D-46, 186) stated that the proposed
reforms do not improve the focus of the NSR program and may increase the overall complexity
of NSR applicability determinations. Another commenter (IV-D-65) stated that the present test
discourages meaningful reform and simplification of major NSR.

4.2.4 Other Comments on Actual-to-potential Methodology

One commenter (IV-D-137) preferred a revised actual-to-potential test. The commenter
suggested that the simplest solution to the actual-to-potential problem is for the utility to accept
federally enforceable limits on its PTE so that there would not be a significant net emissions
increase. However, according to the commenter, State and local agencies’ resources are better
spent on other issues, based on the assumption that the demand-growth test and the 5-year
reporting provisions are adequate to ensure that the WEPCO provision is not a sham that allows
physical or operational changes to result in unregulated significant increases in emissions. The
commenter recommends that consideration be given to differentiating between PSD and NSR in
attainment areas, where the goal has already been achieved, and offsets in nonattainment areas,
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where further reductions are needed to attain compliance with the NAAQS. Therefore, as
described in section 6.4.1, the commenter offered qualified support for the actual-to-future-actual
test.

One commenter (IV-D-9) stated that EPA made an incorrect statement in the preamble’s
Footnote 9 regarding the pharmaceutical industry. The current actual-to-potential threshold
determination should not be applied to the pharmaceutical industry, since pharmaceutical
equipment is not “design-inhibited” on a feedstock basis and calculating PTE on a per-feedstock
and hourly basis is not representative of the industry.

One commenter (IV-D-42) expressed concern that EPA apparently is continuing to
require “Federal enforceability” of permit limitations when taking into account those permit
limitations in the NSR applicability determination. According to the comment, two recent D.C.
Circuit court decisions (National Mining Association V. EPA and Chemical Manufacturers
Association V. EPA) disposed of this issue, making it clear that EPA overstepped its bounds in
requiring Federal enforceability for this and other purposes. Moreover, the commenter suggested
that requiring Federal enforceability when State and local permit limitations are just as
enforceable makes little sense and only complicates the NSR process. According to the
comment, transaction costs, which are very high for major NSR to begin with, are increased by
EPA’s insistence on Federal enforceability with no commensurate benefit to air quality. The
commenter suggest that EPA repeal its requirement that a source that wishes to limit its PTE
must obtain a federally enforceable limit.

One commenter (IV-D-76) stated that the central NSR applicability issue for Municipal
Solid Waste Landfills (MSWLFs) is defining fugitive emissions versus non-fugitive emissions so
that an MSWLEF’s PTE can be determined. Unless the Agency promulgates a rule specific to a
non-categorical source under section 302(j) of the CAA, fugitive emissions cannot be counted
toward a source’s PTE. The commenter suggests that EPA should use the proposed rule as an
opportunity to clarify the applicability of major NSR for MSWLFs by incorporating the October
21, 1994 memorandum, authored by John S. Seitz Director, Office of Air Quality Planning and
Standards, regarding the classification of emissions from landfills for NSR applicability purposes
into the preamble discussion of the final rule. This memorandum provides guidance for
determining which emissions from an MSWLF could reasonably pass through a stack or
equivalent opening (and thus would be non-fugitive), and which could not (and thus should be
excluded from the major source threshold calculation as fugitive emissions).

The commenter (IV-D-76) added that EPA should also clarify the application of NSR
rules as far as they apply to the various stages in the development of MSWLFs. According to the
commenter, MSWLFs are unique from other sources in that they are best characterized as
ongoing construction projects whose emissions gradually build up and then fall off over time.
The commenter suggests the most efficacious manner in which to deal with MSWLF air
emissions is to permit an initial phase of the landfill and then deal with modifications that
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account for the changes in emission levels over time. According to the comment, This kind of
approach will assure that the landfill gas system is efficiently designed and operated according to
the level of control necessary for the amount of emissions.

Response:

While some commenters presented arguments in support of retaining the current “actual-
to-potential” test, we have concluded, for the reasons given below, that the proposed “actual-to-
future-actual ” test (now promulgated as the “actual-to-projected-actual” test), with some
revisions, is a fair and reasonable method for implementing the statutory definition of

“modification,” and should be made more broadly available than it has been to the present time.

Under both the “actual-to-potential” test and the “actual-to-projected-actual” test, once
it is determined that a non-routine change will occur, past actual emissions generally can’t be
relied upon in determining the emissions after the change; rather, a projection of post-change
emissions is needed. Under the “actual-to-potential” test, there is an initial presumption that
the source will operate at is full potential to emit following the change. When the source
believes that actual emissions won't significantly increase, it is free to project the actual
emissions increase, but it must set this level out in an enforceable permit cap. This cap is often
set forth in a minor NSR permit or other enforceable mechanism, and must be accomplished
before construction may begin. Moreover, the cap may restrict the ability of a source to increase
its emissions in association with an increase in production or hours of operation, which when
done alone are not normally considered as physical or operational changes. As stated above,
the “actual-to-projected-actual” test also relies on the premise that a projection of a project’s
post-change emissions is needed. In contrast to the “actual-to-potential” test, however, we
believe that under the “actual-to-projected-actual” test , a projection of post-change actual
emissions accompanied by recordkeeping, and in some instances reporting, is sufficient. We
generally agree with commenters who have argued that existing emissions units in general
(including replacement and reconstructed units) have ample track record such that the
projection of post-change emissions alone is sufficiently reliable and enforceable and thus the
burdens of up-front permit caps on emissions are unnecessary. Thus, the new rules reflect this
change in the applicability test for all existing emissions units. For new units, however, we
believe that the “actual-to-potential” test continues to be the most appropriate applicability test.
In addition, the new rules contain special applicability tests for certain units, including Clean
Units, as well as those involved in PALs and pollution control projects.

We disagree with the commenters who thought that the “actual-to-potential” test should
be retained because, among other things, the recordkeeping requirements associated with the
“actual-to-projected-actual” test would be burdensome. We believe that the new method
warrants the requirement for retaining operational records of the unit’s emissions following the
change when there is a reasonable possibility that the project may result in a significant
emissions increase. The records are needed to enable the source and reviewing authority to
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ensure that the physical or operational changes that are made do not actually result in a major
modification. Moreover, many, if not most, of the sources in question are already required to
maintain records of emissions for 5 years because they are major sources under Title V of the
Act. See 40 CFR 70.6(a)(3)(ii)(B). Likewise, many minor NSR programs or other SIP provisions
require tracking and retention of emissions data. In addition, for most sources, the burden of
recordkeeping is substantially less than the present burden of obtaining a permit containing an
up-front cap on actual emissions. We believe the benefits to source owners and operators of the
new method outweigh any residual burden placed on them to maintain the necessary post-change
records. The new recordkeeping requirements will mean that a source must (1) maintain a
record of its pre-change projection of post-change actual emissions and (2) track its post-change
annual emissions, retaining these records on site for 5 years from the date the modified unit
returns to regular operation. This recordkeeping requirement will involve a 10-year tracking
and data retention period if the physical or operational change will increase the changed unit’s
design capacity or its potential to emit a regulated NSR pollutant. It should be noted, however,
that we have retained a form of the “actual-to-potential” method in that if a source can use an
emissions unit’s potential emissions in lieu of a projection of post-change actual emissions to
show that the physical or operational change will not result in a significant emissions increase,
then it can avoid the recordkeeping requirements associated with the projections otherwise
required.

We also disagree with the commenter who stated that the actual-to-potential test should
be reinstated for EUSGUs due to the increased level of competition in the electric utility
industry. The commenter believes that the increased competition and deregulation in the
industry would lead to less accurate estimates of post-change utilization and demand growth.
We have no evidence at this time that deregulation will affect the ability of utilities to make
accurate calculations of their post-change emissions. However, in any particular case when the
projection of post-change emissions underestimates the actual emissions increase, then the
source would ultimately be subjected to the NSR requirements if post-change records show that a
major modification actually occurred. EUSGUs must submit annually, for 5 years after the
change, sufficient records to demonstrate that the change has not resulted in a significant
emissions increase over the baseline levels, unless the reviewing authority specifies a longer
reporting period up to 10 years.

With regard to the commenter’s concerns about emissions from municipal solid waste
landfills, we recognize that there are some unique differences between annual emissions profiles
at landfills and other source categories. In particular, landfills do not go through the types of
business cycles that other industries do, and their emissions do not fluctuate in a similar way.
We do not believe, however, that an exemption is needed to address this difference because we
do not intend to preclude a landfills from continuing to calculate their emissions changes
associated with modifications in the same way that they are presently making that calculation.
1If, following the adoption and implementation of the new rules, we determine that additional
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guidance is necessary, such guidance will be provided for addressing landfill emissions changes
from modified sources.

4.3 Actual-to-potential Test Is Contrary to Statute and Case Law

Comment:

Several commenters (IV-D-117, 143, 147, 153, 154, 157, 160) opposed the actual-to-
potential test because they viewed EPA as unfairly applying it to all physical changes and
changes to the method of operation. The commenters believed that EPA had incorrectly
interpreted the statute and the case law to require that all units are subject to the actual-to-
potential test. Instead, the actual-to-potential test should only apply to units that have not “begun
normal operations,” that is, according to the commenter, only newly constructed units that have
never been in operation. These commenters maintained that the court’s interpretation in the
WEPCO ruling, and EPA’s discussion of the WEPCO ruling in the preamble to the 1992
regulations incorporating those changes, correctly indicate the use of the actual-to-future-actual
methodology for determining whether an emission increase has occurred. Commenters (IV-D-
117, 143, 154, 157, 160) believed instead that non-utility sources (that is, sources other than
electric utility steam generating units), are allowed under current regulations to apply the actual-
to-actual test to determine emission increases.

Commenter IV-D-153 said that the proposal preamble overstates the extent to which
relevant case law supports the actual-to-potential approach as interpreted by EPA. The
commenter said the preamble to the final rule should address the problems associated with
requiring the use of the actual-to-potential test under current law. The commenter also believed
that the court would not uphold EPA’s promulgation of its interpretation of the current PSD
regulatory scheme as it has been applied to existing sources. According to the commenter, the
actual-to-potential approach cannot withstand scrutiny as a basis for evaluating whether a
significant net increase in actual emissions will result.

One commenter (IV-D-143) said while EPA “declines to create a presumption that every
emissions increase that follows a change in efficiency is inextricably linked to the efficiency
change,” (57 FR 32327), the Agency erroneously asserts that its decision to not adopt such a
presumption is limited to “change[s] in efficiency (at an electric utility generating unit).” The
comment suggests that the WEPCO preamble’s discussion of this issue makes it clear that the
rationale underlying EPA’s position applies equally to all sources.

Several commenters (IV-D-117, 143, 153, 154, 160) believed EPA’s interpretation of the
phrase “begun normal operations” was rejected by the Seventh Circuit in the WEPCO case.
Commenter IV-D-117 noted that while EPA never defined “normal operations” in its regulations,
the D.C. Circuit Court has held that any unit already in operation has “begun normal operations.”
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Two commenters (IV-D-143, 154) characterized EPA’s interpretation as contrary to
Congressional intent. According to one commenter (IV-D-154), by adhering to its interpretation
of the phrase “begun normal operations,” and applying the actual-to-potential approach to
virtually all PC-CMOs, the Agency ignores Congress’ intent to capture under major NSR only
those changes causing significant actual increases in emissions from major sources.

Two commenters (IV-D-143, 160) stated that EPA’s current interpretation contradicts the
explanation of the phrase “begun normal operations” in the preamble to the WEPCO Rule. [57
FR 32312 (July 21, 1992)] In that rulemaking, the Agency specified that “[U]nder its current
regulations, EPA must consider the facts of each case and apply the actual-to-potential test only
where the change is sufficiently significant to support a finding that ‘normal operations’ have not
‘begun.” The commenter suggests that, at least for changes that are ‘like-kind replacements,’
‘normal operations’ have begun, and the actual-to-potential test is impermissible.”

One commenter (IV-D-154) stated EPA’s presumption that most non-utility sources
undergoing physical or operational changes have not “begun normal operations™ has led to the
inappropriate application of the actual-to-potential approach in virtually every case. The
commenter noted that the preamble emphasized that “EPA must consider the facts of each case
and apply the actual-to-potential test only where the change is sufficiently significant to support a
finding that ‘normal operations’ have not begun.” Moreover, EPA acknowledged that “[b]ecause
the ‘begun normal operations’ criterion is highly fact dependent and its application is inherently
case-by-case, it may be an uncertain indicator of what emissions test will be applied in a given
instance” (57 FR 32317). The commenter recommends that the preamble to the final rule discuss
these types of problems with requiring use of the actual-to-potential approach under current law.
The commenter maintained that many States do not interpret the regulation in the unsupportable
manner that EPA appears to and do not require all existing units to base post-change emissions
on the unit’s PTE after the change. The commenter therefore believed that the Agency should
clarify that sources that have relied upon and complied with the explicit requirements of the NSR
regulations will not be subject to liability for violating the Agency’s inconsistent interpretation of
those regulations.

Two commenters (IV-D-105, 143) believed the actual-to-potential test should not apply
to like-kind replacements. One commenter (IV-D-143) specifically indicated that the WEPCO
court ruling regarding like-kind replacements should apply to non-utilities. The commenter
stated that the WEPCO preamble’s discussion of this issue makes it clear that the rationale
underlying EPA’s position applies equally to all sources. In describing the court’s ruling in
WEPCO, EPA appears to suggest that a “like-kind replacement™ consists of the replacement of
particular pieces of a facility’s equipment with “new components of identical design and
function.” (61 FR 38255). By this the Agency is apparently attempting to place a restrictive gloss
on the meaning of “like-kind replacement.” The commenter believes that such a restriction is not
warranted. This is so because the court in WEPCO did not define “like-kind replacement” as
requiring that any replacement components be of “identical design and function.” Rather, the
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commenter asserts that the origin of the term was WEPCQO’s own briefs, which described “like-
kind replacement” as meaning the substitution of new parts that perform the same-function as
worn or deteriorated parts at a facility without changing the type or character of the pollutants
emitted.” (Petitioner’s Initial Brief'at 3 n.2) Citing the WEPCO decision, according to the
commenter, EPA has itself defined a “like-kind replacement” generally as one that “does not
change or alter” the design or nature of a facility.”

Another commenter (IV-D-105) did not cite WEPCO, but agreed that the actual-to-
potential test should never apply to like-kind replacements. The commenter (IV-D-105) stated
that the current actual-to-potential approach unfairly causes some like-kind replacements to
trigger NSR. In the case of a like-kind replacement, the emission factors and the PTE are the
same, so a replaced unit should not be subject to an actual-to-potential test.

Response:

We disagree with the commenters who claim that statute case law, and current
regulations do not adequately support the “actual-to-potential” test. We have set forth our legal
rationale for the existing regulations in various preambles and policy memoranda. The purpose
of our proposed rules was not to seek alteration of these interpretations, but to request comment
on how our approach for determining emissions increases might be improved. Therefore, we
consider comments addressing the “actual-to-potential” test to be outside the scope of this
rulemaking.

We do agree with some of the commenters that there are acceptable alternatives to the
“actual-to-potential” approach for certain units beyond just existing electric steam generating
units (EUSGUs). The CAA itself is silent on whether increases in emissions, for purposes of
determining whether a physical change or a change in the method of operation at an emissions
unit constitutes a modification, must be measured in terms of actual emissions, potential
emissions, or some other currency. Therefore, we have some discretion to determine the
appropriate test for determining whether a modification has occurred. In the NSPS program, we
determine whether there has been an “increase in any air pollutant emitted” by the source by
comparing hourly emission and the maximum-hourly-achievable emissions. EPA and the courts
have recognized, however, that the NSR programs and the NSPS programs have different goals,
and thus, we have utilized different emissions tests in the NSR programs. After considering the
recommendations of various commenters, and the desirability of adopting alternative
methodologies for other source categories, we have now established an applicability test based
on an “actual-to-projected-actual” applicability test for existing emissions units in general
(including replacement units and reconstructed units), and a different test for those existing units
Clean Unit status. For the construction of new emissions units, we continue to believe that the
test most appropriately applied to these units is the “actual-to-potential” test. See section 4.2.4
of this chapter for further discussion on our decision to shift from the “actual-to-potential ” test
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to the “actual-to-projected-actual” test for all existing emissions units. Also, see chapter 9 of
this volume and chapter 5 of volume 2 for additional information about the new Clean Unit test.

4.4 Actual-to-future-actual Test - General Comments
Comment:
4.4.1 Support Actual-to-future-actual Test

Numerous commenters (IV-D-9, 16, 28, 36, 39, 42, 45, 53, 56, 57, 62,70, 72, 77,79, 93,
97,98,108, 110, 112, 113, 117, 120, 121, 126, 127, 130, 136, 138, 139, 145, 146, 149, 150, 153,
163, 169, 170, 176; IV-G-2, 3, 4) generally supported use of the actual-to-future-actual test.
Many other commenters (IV-D-11, 14, 106, 123, 137, 142, 157, 160) offered qualified support,
however. Finally most of the commenters (IV-D-9, 28, 39, 42, 45, 53, 56, 57, 62, 70, 72,77, 79,
98, 106, 108, 112, 117, 120, 121, 126, 127, 137, 138, 139, 142, 146, 149, 150, 153, 154, 157,
169, 170, 176; IV-G-3) specifically stated that the actual-to-future-actual methodology should be
extended to non-utilities.

One commenter (IV-D-137) offered qualified support for the actual-to-future-actual
methodology. The commenter was concerned that the methodology would permit significant
increases in allowed emissions that are not subject to the technology review and ambient impact
review requirements of NSR. The commenter stated that State and local agencies will need to
invest much more resources to understand the likely future activity level for a non-utility
stationary source. The commenter concluded, however, that in the absence of a good argument
to do away with the actual-to-future-actual methodology, there is not a compelling reason to limit
its use to the utility industry. While there will be less assurance of the accuracy of the results of
future activity reviews, this, in and of itself, is not a good reason to preclude other industries
from using this provision.

Some commenters (IV-D-137, 142, 153, 157) said they could not support the actual-to-
future-actual methodology unless the demand growth exclusion was included for all sources.
Some commenters (IV-D-137, 157) also said that 5-year tracking requirements were essential.
Commenter IV-D-137 observed that if an emissions unit were determined to be ineligible for the
NSR exemption during the 5-year period (for example, increases in actual annual emissions were
caused by factors that did not meet the criteria of the demand growth review), the owner or
operator of the emissions unit would likely find that the cost of retrofit would be significantly
higher several years after the physical or operational change was made. The commenter
mentioned this as a key concern with providing an actual-to-future-actual methodology and one
of the reasons why the commenter gave only qualified support for the actual-to-future-actual
methodology.
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One commenter (IV-D-123) said that for electric utilities they supported the actual-to-
future-actual test as described in the WEPCO rule.

One commenter (IV-D-11) suggested using the actual-to-future-actual test except where
the SIP is based on allowable emissions. The commenter believed that this would preclude
sources from trading emission reductions that were in the SIP.

One commenter (IV-D-106) offered qualified support for an actual-to-future-actual test.
The commenter would support an actual-to-future-actual test only if accompanied by a weighted
12-month average of hours of operation of 50 percent or greater operating capacity as a baseline.
The commenter explained why including hours of operating with production capacity below 50
percent would result in an unreasonably low actual emissions baseline and unfairly restrict
operations. The commenter requested that EPA propose their baseline methodology for
comment along with the actual-to-future-actual test.

One commenter (IV-D-14) supported using the actual-to-future-actual test only for
utilities, recognizing that utilities had the authority to use the test. Another commenter (IV-D-
142) said even if EPA concludes that the actual-to-future actual test is inappropriate for all source
categories, it should be retained for the electric utility industry. This methodology is particularly
appropriate for electric utility units, which are required to retain accurate records of emission and
utilization pursuant to other programs and other authorities. One commenter (IV-D-123)
preferred that EPA retain the current regulations for utilities.

The commenters who supported the actual-to-future-actual methodology gave various
reasons for their support.

Several commenters (IV-D-9, 93, 97, 112) stated that this methodology is more accurate
and realistic than the existing actual-to-potential method. One commenter (IV-D-97) pointed
out that the test appropriately focuses limited facility and State resources on changes that are
likely to have a significant impact on the environment, and where NSR permitting can result in
an environmental benefit.

One commenters (IV-D-149) stated that the actual-to-future-actual test is a rational
accounting method because it uses the same basis for baseline emissions and post-change
emissions. Three commenters (IV-D-33, 87, 160), who preferred a potential-to-potential test but
would support the actual-to-future-actual as a second option, agreed. One commenter (IV-D-28)
characterized it as an entirely reasonable means of determining the effects of a major
modification. According to this commenter, it appropriately allows for environmental control
and other modifications, pollution control, and pollution prevention projects.

One commenter (IV-D-108) supported the actual-to-future-actual test because without it,
even physical changes that reduce a unit’s emissions rate could trigger a net emissions increase if
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the unit was not previously used at full capacity, and if post-change emissions are calculated at
full utilization rates.

One commenter (IV-D-170) clarified that allowables are poor indicators of actual
emissions. At most compressor stations, engines or turbines sufficient to meet peak day demand
for transmission and storage are installed. That is, sufficient horsepower is installed to handle
the coldest day during the winter heating season and storage requirements during the summer
months. Consequently, this equipment is underutilized most of the year. Another commenter
(IV-D-16) stated that using PTE rather than actual emissions to determine increases in emissions
would be unreasonable for the reasons shared by EPA at 61 FR 38268. According to this
commenter, reliance on paper emissions in determining whether sources have undertaken major
modifications could result in grievous emission increases. The commenter commended EPA
“for its emphasis on the real world.”

One commenter (IV-D-57) noted that the actual-to-future-actual test would accommodate
the printing industry. This commenter suggests that , unlike many industries where there is a
simple relationship between operational practices and air emissions (such that the PTE can be
estimated in a straight-forward manner), in the printing industry potential emissions are difficult
to determine because the theoretical boundaries on emissions have no relationship to realistic
practices. According to the comments, the current use of PTE estimates is more difficult for the
printing industry than the actual-to-future-actual methodology would be. The commenter
recommends that EPA allow application of the actual-to-future-actual methodology to the
addition or replacement of a printing press or other equipment at a printing facility such as an
automatic blanket washer.

One commenter (IV-D-139) stated that the actual-to-future-actual test is more appropriate
to research facilities where PTE is especially difficult to predict because research is a highly
changeable activity. Should the actual-to-future-actual methodology not be adopted universally,
the commenter requested that it be made specifically applicable to research facilities.

4.4.2 Oppose Actual-to-future-actual Test

Many commenters (IV-D-14, 20, 47, 51, 52, 61, 81, 105, 109, 115, 152, 172, 191; IV-G-
13) opposed using the actual-to-future-actual test.

Two commenters (IV-D-109, 152) opposed the actual-to-future-actual test because it
would allow emission increases that would not be allowed under the actual-to-potential test. One
commenter (IV-D-152) stated that EPA should require sources that do not operate 8,760 hours a
year at 100 percent capacity to commit to that lower level as an enforceable limit on emissions.
According to this commenter, to simply allow an exemption based on a claim that a source’s
future emissions will not increase above some level, and to provide no mechanism for holding
the source to that claim, is little more than a fraud on the public. The commenter stated that the
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significant negative impacts of the future-actual to past-actual comparison would outweigh some
of the modest benefits that it provides. Another commenter (IV-D-109) stated that the test would
permit significant increases in allowed emissions that are not subject to the technology review
and ambient impact review requirements of NSR.

Several commenters (IV-D-14, 20, 52) objected to any provisions that would allow
retrospective determination of NSR applicability, such as might occur if tracking shows that
post-change emissions later increase. One commenter (IV-D-20) stated that neither agency
reviewers nor the applicants have the authority for activities that are not included in the
application, or for a scope of operation exceeding the permitted levels. The commenter
suggested that an applicant whose plans change should expect additional agency review before
permission is granted. According to the commenter, the fact that demand grows beyond
projections should not eliminate the need for impacts analysis and compliance review. The
commenter recommends that, if an operator substantially changes the process, the operator must
recognize that the reviewing authority is obligated to review the compliance status of the new
activity.

One commenter (IV-D-52) stated that if the actual-to-future-actual methodology were
implemented, the Agency would need to make a difficult decision about whether an exceedance
was due to a modification. According to the commenter, typically, this decision is hampered by
economic and political implications, which may outweigh the environmental factors. The
commenter also opposed the actual-to-future-actual methodology because it is wasteful to apply
the proper controls after the initial modification. The commenter suggests the total amount of
permitting time needed (combined permitting time for the original permitting and the backwards-
looking analysis) will exceed that needed for a normal NSR permit; the cost to retrofit a
technology will exceed the cost of installing the controls at the time of modification or
installation; and during the period in which controls were not applied, additional pollution
occurs.

One commenter (IV-D-172) noted that if a facility can project future-actual emissions to
show that they will not exceed significant levels, and the facility is willing to submit 5 to 10
years of future operational records to verify their projections, why aren’t they willing to
incorporate those projections into the permit to begin with, thus removing the need for a demand
growth exemption? According to the commenter, the only foreseeable benefit to the new
methodology seems to be that it allows facilities to factor out actual emission increases
attributable to demand growth, which is not allowed under current provisions. The commenter
suggests that the cost of this flexibility is: (1) to force State agencies into the unpopular position
of taking enforcement action, after retrospectively evaluating permit actions; and (2) to require
costly air pollution control retrofits.

One commenter (IV-D-14) opposed the actual-to-future-actual methodology for several
reasons. First, it is impossible to predict future emissions. Even for a simple process, future
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emissions are difficult to predict and are influenced by natural variations and process upsets.
Future emissions must also consider future utilization. The commenter, a State agency, noted
that they have often been told that sources cannot make any estimate of projected capacity
utilization. Furthermore, according to the agency, even if future emissions are predictable, it
would be impossible to determine whether an emission increase was caused by the modification
or by something else.

Several commenters (IV-D-20, 47, 52, 105, 109, 172, 191) objected to the actual-to-
future-actual methodology because they viewed it as needlessly complex and likely to create
burdens on the reviewing authority. One commenter (IV-D-47) said under the proposed actual-
to-future-actual methodology, a source planning a modification would have to predict its future
capacity and actual emissions resulting from the modification. This, according to the
commenter, would be difficult for many source categories and result in the generation and
analysis of extensive information unrelated to air quality protection. Another commenter (IV-D-
52) stated that a future-actual to past-actual comparison would require difficult retrospective
judgments and be too hard to implement. One commenter (IV-D-105) conceded that although an
actual-to-future-actual approach has merit, it does not reduce the complexity and recordkeeping
burdens on the regulated community. In addition, it is often difficult to calculate past actual
emissions, particularly when equipment is operating at different loads throughout the year. The
commenter suggests that emissions of CO are especially susceptible to load variation, and
calculation of CO emissions would entail an analysis of time spent at various operating loads.
Additionally, emission factors can vary by machine type and size, and relying on AP-42 factors is
not an accurate way of calculating actual emissions. The commenter also questioned how
emissions would be tracked under an actual-to-future-actual accounting. One commenter (IV-D-
191) stated that EPA needs to provide clear guidance on a methodology for projecting future-
actual emissions.

One commenter (IV-D-81) stated that the actual-to-future-actual test tends to penalize
sources for operating existing equipment in the best manner to control emissions, and encourages
sources to operate their equipment as close to the allowable limits as possible. According to the
commenter, this method discourages modernization of equipment and encourages the use of
antiquated equipment with lower productivity and less efficiency per unit of emissions. It also
reduces the operational flexibility of a plant, restricting the ability to implement minor changes.
The commenter believes that these effects oppose the operational flexibility concepts of the
CAAA.

One commenter (IV-D-47) observed that because the actual-to-future-actual test does not
apply to replacements or new source construction, its potential use is very limited. The
commenter also believed that PALs offered a more viable solution than the actual-to-future-
actual methodology for streamlining the process for modifications. The commenter stated that
the potential benefit to the regulatory community of the actual-to-future-actual methodology can
be accomplished more efficiently and effectively within the context of a PAL.
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Response:

Some of the comments in this section have already been addressed in the responses to
comments on retaining the actual-to-potential test in Section 4.2, above. Comments involving
the calculation of baseline emissions have been addressed in Chapters 2 and 3. The responses
below address those comments not already specifically discussed.

We disagree with those commenters who asserted that some modification projects that
would have triggered major NSR as major modifications under the “actual-to-potential” test
will not trigger review under the new “actual-to-projected-actual” test. As explained previously
in section 4.2, the essential difference between the two methods is that under the “actual-to-
potential” approach, the projection of actual emissions may be set forth in a minor NSR permit
or other enforceable emissions-capping mechanism before construction, whereas the “actual-to-
projected-actual” approach relies on emissions tracking and recordkeeping to insure that
projected actual emissions are not exceeded (unless the company obtains a major NSR permit).
The end result is that State and local reviewing authorities now have the option of focusing their
limited resources on those types of changes that are going to result in significant increases in
actual emissions to the environment. Use of the new test will also remove the perceived
disincentive claimed by many industry commenters for sources to make the types of changes that
improve operating efficiency, implement pollution prevention projects, and result in other
environmentally beneficial changes.

We also note that the current rules do not require every emissions increase to undergo
major NSR as some commenters seem to assume. For example, under the definition of
“modification,” emissions increases resulting from increases in production and increases in the
hours of operation at an emissions unit do not constitute modifications that are subject to review
(other than increases associated with construction-related activities at the unit). The new rules
likewise allow sources to exclude these types of emissions increases when calculating the
emissions increase resulting from a physical or operational change from an existing emissions
unit as long as those increases are not related to the physical or operational change.

We disagree that the actual-to-projected-actual test will make it more difficult to
accurately identify those changes at a unit that will result in actual emissions increases. The
requirement that a physical or operational change cause an emissions increase in order to
constitute a modification is implicit in the CAA itself, has always been an explicit requirement of
EPA regulations, and is not being changed in the new rules. In addition, as explained
previously, the 5-year tracking provision in the final rule will assure that any subsequent
emissions increase that exceeds the projected level (insofar as it represents a significant
emissions increase) must be reported to the reviewing agency and then appropriate review will
take place. Likewise, the commenter's statement that the actual-to-projected-actual test will
allow emissions increases to escape ambient impact review where they would not under existing
rules is not correct, because the new test does not change the basic calculus for determining
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major NSR applicability, but only how that calculus is enforced. In addition, physical or
operational changes that do not, under either the existing rules or the new rules, undergo major
NSR are often subject to minor NSR requirements. (Examples include upgrades to a power
boiler at an industrial plant where the owner projects that there will be less than a significant
increase in emissions.) EPA’s minor source regulations require State minor NSR programs to
insure that air quality analyses are conducted regarding changes at existing sources as may be
necessary to insure that they do not interfere with attainment or maintenance of the NAAQS
Also, emissions increases at existing sources remain subject to review by the reviewing authority
under a periodic assessment of the PSD increments or in response to information that an
applicable increment is being violated. See 40 CFR 51.166(a)(4). For such analyses, the new
rules provide that the current procedures for measuring the effects of actual emissions increases
(using the current definition of “actual emissions) would continue to apply. The new rules
provide that the new “actual-to-projected-actual” test be used only for applicability purposes to
determine whether a project involving one or more existing emissions units at a major stationary
source will result in a significant emissions increase

We agree with the commenters who believe retrospective NSR applicability
determinations would be problematic. It is our intent under the new rules that the need for such
retroactive determinations would be minimal. The main purpose of the annual tracking
requirements is to maintain adequate information to ascertain whether the source's initial
estimate of post-change actual emissions is accurate, but such a tracking requirement should
also promote careful and accurate projections so that sources will not have to face the risk of
retroactive NSR applicability and possible enforcement actions. The new rules also contain
procedures enabling the reviewing authority to review a source’s post-change operating records
and institute further action as necessary if either the resulting post-change annual emissions
increase or the emissions projection is significant.

We disagree that the level of emissions used to determine an emissions unit's post-change
actual emissions should automatically be an enforceable permit condition. The purpose of the
“actual-to-projected-actual” applicability test is to determine whether a physical or operational
change at an existing emissions unit will result in a major modification of the source without
requiring up-front limitations on post-change emissions. Such limitations would become an
administrative burden on the reviewing authorities responsible for their issuance and would also
limit the ability of the source to respond to economic conditions by making the types of
production changes that are not considered to be physical or operational changes. Thus, it
would defeat the central purpose of the new test to require the projection of the unit’s post-
change actual emissions rate that is part of this test to represent a new allowable emissions rate

for the source.

We agree with the commenters who requested inclusion of the demand growth exclusion

for non-utility sources. This exclusion has been retained in the final rule. We have concluded
that this provision is consistent with both the statute and the existing regulations, which require
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a causal link between the proposed change and any post-change increase in emissions, that is,
"...any physical change or change in the method of operation that would result in a significant
net emissions increase..." [emphasis added]. See, for example, existing §52.21(b)(2)(i). While in
a very few cases it may be difficult to determine whether a particular emissions increase is
directly attributable to a physical or operational change that is made to an emissions unit, it
would be inappropriate to eliminate the availability of the exclusion to everyone in order to
address this concern. Consequently, the final rule follows the 1996 NPRM in that when a
projected increase in equipment utilization is in response to a factor such as growth in market
demand, a source may subtract the emissions increases from the unit's post-change actual
emissions if the source can show that the unit could have achieved the necessary level of
utilization during the consecutive 24-month period it selected to establish the baseline actual
emissions, and the increase is unrelated to the physical or operational change(s) made to the
unit. See, for example, new §52.21(b)(41)(ii)(c). We emphasize that demand growth can only be
excluded to the extent that the associated emissions increase is not related to the physical or
operational change. Thus, even if the operation of an emissions unit to meet a particular level of
demand could have been accomplished during the representative baseline period, but it can be
shown that the increase is related to the changes made to the unit, then the emissions increases
resulting from the increased operation must be attributed to the modification project, and cannot
be subtracted from the projection of post-change actual emissions.

With regard to the commenter who claimed that the actual-to-projected-actual test would
encourage sources to operate as close as possible to their emission limits. We believe there is no
more incentive under the “actual-to-projected-actual” test than there is under the “actual-to-
potential” test to operate at a higher emission rate.

Concerning the comment on data availability for the 10-year look back period, the new
rules limit the full use of the 10-year look back period based on the accuracy and completeness
of a source’s records of emissions and capacity utilization for any emissions unit that undergoes
a physical or operational change. See, for example, new §52.21(b)(48)(f). As with all emissions
calculations, accuracy and completeness are central elements for applicability determinations.
In many cases, sources presently maintain accurate records on emissions and operations for
only 5 years. Thus we think it is appropriate to limit use of the full 10-year look back period
when a source does not have data for this time period. However, this limitation should be
alleviated over time as sources begin to maintain records for longer periods to accommodate the
10-year look back opportunity. The subject of data quality and availability for the 10-year look
back period is addressed more fully in Chapter 2.
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4.5 Actual-to-future-actual Test - Extend to Non-utilities
Comment:
4.5.1 Support extending to non-utilities

Many commenters (IV-D-9, 28, 39, 42, 45, 53, 56, 57, 62, 70, 72,77, 79, 93, 98, 106,
108, 112, 117, 119, 120, 121, 123, 126, 127, 136, 138, 139, 140, 142, 143, 146, 147, 149, 150,
153, 154, 157, 160, 169, 170, 176; IV-G-3) urged EPA to extend the use of the actual-to-actual-
future methodology to all source categories.

Several commenters (IV-D-77, 106, 117, 119, 123, 136, 142, 143, 147, 157, 160, 169)
argued that the WEPCO rule already allows any unit that has begun normal operations (that is,
any existing emission unit) to use the actual-to-future-actual methodology. These commenters
maintained that the regulations and the applicable case law require use of an actual-to-future-
actual approach when the source has “begun normal operations.” Another commenter (IV-D-
117) stated that EPA should emphasize in the preamble to its final rulemaking the actual-to-
future-actual methodology revision does not represent an entirely new rule of law. Rather,
according to the commenter, the revision simply codifies the court’s interpretation of existing
law in the WEPCO opinion. Two of the commenters (IV-D-147, 160) noted the preamble to the
1992 WEPCO rule (57 FR 32317) and recent EPA policy memos as supporting the application of
actual-to-future-actual test to all types of sources.

One commenter (IV-D-142) stated that EPA must always use the actual-to-future-actual
test for both electric utility sources and non-electric utility sources that have begun normal
operations. The commenter suggests that, in the case of electric utility sources the determination
of whether normal operations have begun is relatively straightforward: the “past-actual/future-
actual” methodology applies to all physical or operational changes, except those that constitute
an addition of a new unit or constitute a replacement of an existing unit. The commenter
recommends that, in the case of non-electric utility sources, the determination of when normal
operations have begun is a case-by-case one, although for those changes that involve like-kind
replacements, the actual-to-actual approach applies. One commenter (IV-D-119) noted that the
actual-to-future-actual test should only applied to like-kind replacements.

One commenter (IV-D-42) stated that gas utilities should be able to use the WEPCO rule
because they are generally similar to coal-fired utilities. In areas where emission data are
plentiful, accurate, and readily available, post-modification tracking of emissions for the requisite
5 years after the modification would be an easy task. In the preamble to the NSR reform
proposal, EPA recognizes that utilities are subject to control by Public Utility Commissions but
makes no distinction between gas and electric utilities. The gas utility business also has no
control over demand growth in its service territories and should be allowed to benefit from
application of the WEPCO rule.

1-4-20



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

4 - 1996 Comments on Actual-to-future-actual Methodology

Three commenters (IV-D-72, 93, 140) stated that it is not equitable to have one
applicability test for utilities and another applicability test for other industries. One commenter
(IV-D-140) suggested that this is particularly true in industries where debottlenecking projects
often trigger major NSR due to increased power demands. Another commenter (IV-D-72) noted
that the factors EPA cites for possibly confining the methodology to electric utilities are
irrelevant.

Two commenters (IV-D-137; IV-G-2) gave qualified support to extending the actual-to-
future-actual methodology to non-utility sources but also recognized that because non-utility
sources are not subject to the level of oversight experienced by utilities, State and local agencies
will need to invest more resources to understand the future activity level for a source that uses
this approach. The commenter notes that there will be less certainty in the results of this review;
however, this is not a sufficient reason to preclude other industries from using the methodology.
Commenter [V-D-137 added that in the absence of a good argument to eliminate the actual-to-
future-actual methodology, there is no a compelling reason to limit its use to the utility industry.

4.5.2 Opposed extending to non-utilities

Some commenters (IV-D-109, 125, 393; IV-G-07) opposed extending the actual-to-
future-actual test to non-utilities. They expressed concern that non-utility sources may fail to
properly and safely use the actual-to-projected-actual test. One commenter (IV-D-125) stated
that electric utilities are unique because their production and emissions may reliably be forecast.
Commenters (IV-D-109, 125; IV-G-07) agreed that few sources share this characteristic and the
use of the WEPCO precedent should be applied only to electric utilities. Commenter IV-D-109
added that the proposal, whereby historical actual emissions are compared to projected actual
emissions, would permit significant increases in allowed emissions which are not subject to
NSR. According to this commenter, the entire proposed methodology is needlessly complex and
should be eliminated.

Response:

As explained above in the response to comments in Section 4.2, we have always
maintained that the decision in the WEPCO case requiring an actual-to-future-actual
applicability test (now the actual-to-projected-actual test) for modifications to existing EUSGUs
could be extended to non-utility sources. We did propose such an extension in the 1996 NPRM
(61 FR 38250) and requested further comments in the 1998 NOA (63 FR 39857). Most of the
comments listed here have already been addressed in our response to comments in sections 4.2 —
4.4, and the reader is referred to those sections for more detailed responses.

With regard to the commenter’s claim that the new “actual-to-projected-actual” method

is needlessly complex, we would note that the existing “actual-to-potential” method also allows
an applicant alternatives that are similar to the ones under the new method for determining
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baseline emissions and the post-change actual emissions. Under the existing method, sources
may seek to use an historical operating rate other than the 2 years immediately preceding the
change to establish baseline emissions. This method has been widely criticized as being
complex, burdensome and time consuming. The new method would eliminate most of the
problems associated with the existing approach. In addition, the new method requires the
baseline emissions to be adjusted for current emissions limitations, whereby the existing method
does not. With respect to post-change emissions, the existing method allows a source to predict
the post-change actual emissions increase in lieu of accepting the increase at allowable levels.
However, the existing method requires the source to accept an emissions cap at the predicted
actual level of increase, thereby prohibiting the source from making other subsequent production
changes at the source that would otherwise be allowed in the absence of a major NSR permit.
Moreover, if the source determines, during the 5 or 10 years of required recordkeeping, that the
changes made to a unit result in greater emissions increases than originally calculated, and such
increase results in a significant emissions increase, the source should submit a report to the
reviewing authority to explain the discrepancy. We believe the new method will eliminate the
confusion and burdens associated with the existing method and will provide sources with greater
flexibility to make changes that will improve efficiency without resulting in significant emissions
increases. lIf, however, individual source owners prefer to instead obtain an enforceable cap on
potential emissions following the change, as under the existing regulations, this remains an
option.

We believe that these added recordkeeping and reporting measures will provide the
information necessary for reviewing authorities to assure that such changes are made consistent
with the Clean Air Act requirements. Altogether, we believe that today's regulatory amendments
focus on the types of changes occurring at existing emissions units that are more likely to result
in significant contributions to air pollution. The amendments will also require greater
accountability on the source’s part to retain information from which the reviewing authority can
determine the nature of any changes that are made at the facility as well as the actual emissions
increases that are associated with those changes.

4.6 Eliminate Actual-to-future-actual for Utilities
Comment:

Several commenters (IV-D-28, 123, 128, 143, 145, 169; IV-G-3) opposed eliminating the
actual-to-future-actual approach for electric utility sources. Six commenters (IV-D-28, 123, 128,
143, 145; IV-G-3) stated that there is no basis for eliminating the actual-to-future-actual approach
for electric utility sources. According to these commenters, to do so would signify a retreat from
the WEPCO ruling and a significant limitation on rules that have been in place since the NSR
program was first promulgated. One commenter (IV-D-145) stated that if EPA is proposing to
eliminate the actual-to-actual methodology, then it is proposing a fundamental and unprecedented
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change in the way the modification rules are applied, a change that can only be accomplished
through rulemaking that includes public notice and opportunity for comment.

One commenter (IV-D-137) offered qualified support for retaining the actual-to-actual
test for utilities. The commenter (IV-D-137) endorsed retaining the actual-to-future-actual test
for utility units based on the observation that a utility unit (which makes a physical or operational
change that does not increase its hourly emission rate and would not wish to be restricted to the
actual past operating schedule) should not be required to meet the control technology
requirements of NSR. According to the commenter, current Federal regulations do not generally
require the application of NSR to existing emissions units that increase their activity level. The
commenter suggests that the demand-growth provision requirements and 5- tol10-year reporting
put a practical limitation on the use of this provision. Notwithstanding a future increase in
activity level due to demand growth and an increase in annual emissions, the emissions unit must
be able to demonstrate that: (1) the existing unit would have had an increase in activity level
anyway; and (2) the existing unit could have operated at the increased activity level anyway.

One commenter (IV-D-47) believed the actual-to-future-actual methodology should be
eliminated for utilities. The commenter believed that the factual basis and safeguards in the
WEPCO rule for utilities had been significantly altered as a result of new rules at the State and
federal levels promoting wholesale competition in the public utility industry through open access.
Subsequent to the WEPCO rule, the Federal Energy Regulatory Commission (FERC) has
significantly modified the role of State public utility commissions through promulgation of the
regulations related to “Promoting Wholesale Competition through Open Access Non-
Discriminatory Transmission Services by Public Utilities; Recovery of Stranded Costs by Public
Utilities and Transmitting Utilities.” The commenter noted that the Pennsylvania Public Utility
Commission and the Pennsylvania legislature are evaluating the promotion of wholesale
competition through open access at the State level. These changes will increase competition,
decrease regulation, and undermine the predicate for the original WEPCO rulemaking,

Response:

In the 1996 NPRM, we specifically requested comment on whether the actual-to-future-
actual test should be eliminated completely, including the current provisions for EUSGUs (see
61 FR 38267). After careful consideration of all the comments received, we decided to retain
the test for EUSGUs essentially as provided in the WEPCO rules, except that EUSGUs will now
use the same “actual-to-projected-actual” test that all other existing emissions units will use.
Moreover, we believe that EUSGUs will continue to have adequate emission projection and
tracking capabilities, regardless of deregulation of some aspects of public utilities. EUSGUs are
still required to meet rigorous monitoring requirements under title IV as well.
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4.7 Enforcing Actual-to-future-actual Methodology
Comment:

Several commenters (IV-D-46, 72, 73, 74, 88, 147, 160; IV-G-7) were concerned that it
would be difficult to make compliance determinations, control technology determinations, and
enforce NSR 5 years out if the 5-year tracking showed the future-actual emissions were
exceeded.

Seven commenters (IV-D- 46, 72, 73, 74, 88, 147, 160) requested that EPA describe in
more detail how NSR would be applied to a source that exceeds its future-actual emission levels
during the required 5-year tracking period. The commenter recommends that the final rule
clarify the enforcement ramifications associated with an inaccurate projection of future-actuals.
In particular, the commenter suggests that the final rule provide that a source that is in error in
predicting its future-actual emissions but acts in good faith will not incur civil or criminal
penalties for unanticipated emission increases.

One commenter (IV-D-160) stated that the final rule should specify that if a significant
emission increase unrelated to demand growth occurs, a source may install what the relevant
BACT/LAER would have been at the time the physical change or change in method of operation
occurred. One commenter (IV-D-46) believed that if the future actual emissions level was
exceeded, the source should have an opportunity to mitigate the increase without penalty by
installing control technology or offsetting emissions. According to the commenter, the reviewing
authority is the one who establishes the projected representative actual emissions, so the source
should not be subject to enforcement action for exceeding the future actual emissions if they have
been working in good faith with the agency. Another commenter (IV-D-72) also believed that if
the future actual emissions level was exceeded, the source should not be subject to enforcement
action. Instead, it should have a 6-month period to lower emissions.

Another commenter (IV-D-62) believed a source should not be unfairly penalized because
it underestimated its future-actual emissions; it should still be entitled to increase its emissions
within the NSR significance levels without triggering retroactive NSR. According to this
commenter, State permit compliance issues may develop independently of the NSR issue if
actual emissions exceed permitted levels. Four commenters (IV-D-39, 73, 74, 88) urged EPA to
clarify that reviewing authorities should not require that the estimated future-actual emissions
become the de facto or normal permitted limits.

On the other hand, several commenters (IV-D-14, 47, 82, 137, 152) stated that if the
actual-to-future-actual methodology was adopted, there should be an enforceable limitation on
the future emissions. These commenters generally believed that if a source maintains that its
actual emissions in the future will not exceed some level, then the source should be willing to
commit to that level as an enforceable limit on its emissions. One commenter (IV-D-152) stated
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that it would be worth exploring ways to introduce flexibility to account for industrial and
company production and market cycles in establishing an actual-to-enforceable-future-actuals
test. Two commenters (IV-D-82, 137) stated that the NSR program should require new or
modified sources to have legally enforceable limits on their future emissions that are compatible
with applicable SIPs and are analyzed at their future allowable rate. Another commenter (IV-D-
14) suggested that instead of finding that the applicability call for PSD was incorrect, the actual
emissions should be set as an enforceable limit, or that the PTE should be used as the enforceable
limit. The tests should involve future PTE, not future-actual emissions.

One commenter (IV-G-13) opposed the actual-to-future-actual methodology because it
did not protect against emission increases. If there was an emission increase at the end of 5 years
the environmental damage would already have been done. The commenter asked how the
applicable agency would go back and remove from nearby residents, wildlife, and the
environment those pollutants that would not have been released if the applicable agency had
originally applied PSD, NSR, and BACT? The commenter believed EPA is de-emphasizing the
cost to human health and the environment. The commenter was also concerned that the emission
records were only one piece of information needed to determine compliance. The commenter
asked what would happen if the facility has sufficient records showing non-compliance or if
continuous monitors show non-compliance, but a stack test shows compliance? The commenter
also suggested that if EPA allows the WEPCO regulations to apply to all industries, EPA should
require that facilities submit all records, not just those showing compliance. The commenter was
further concerned that there is no opportunity for public comment if a company fails to provide
sufficient records or demonstrate compliance under the actual-to-future-actual methodology.

Response:

We believe that the final rules adequately describes how NSR would be applied to a
source that exceeds its post-change actual emissions level during the 5- (or 10-) year tracking
period. If the post-change annual emissions rate of a pollutant from the emissions unit(s) that is
modified results in a significant emissions increase at the emissions unit(s), and the emissions
rate is inconsistent with the pre-change projection, then the source should report this to the
reviewing authority. If this increase is related to the physical or operational change, then the
source is required to comply with the major NSR requirements, including an evaluation of
BACT, and an analysis of air quality impacts to ensure that the major modification does not
cause or contribute to a violation of any NAAQS or PSD increments. Moreover, the source may
be subject to an enforcement action for being in violation of the major NSR requirements.

When, according to the source’s best calculations, the physical or operational changes
that are being planned to one or more existing emissions units at a major stationary source will
not constitute a major modification, and there is a reasonable possibility that the project may
result in a significant emissions increase, the source must document its findings (including a
description of the project, an identification of emissions units whose emissions could increase as
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a result of the project, the baseline actual emissions for each emissions unit, the projection of
post-change actual emissions before adjustments, the adjusted post-change emissions (future
actual emissions or potential emissions) and the reason for the adjustment (for example, increase
in product demand unrelated to the change), and, if the projected emissions increase is
significant, the netting calculations using offsetting emission reductions elsewhere at the major
stationary source to avoid being a major modification).

In addition, the final rules require a source to maintain post-change emissions data for
all existing emissions units that are changed when there is a reasonable possibility that the
project may result in a significant emissions increase. The source must maintain this
information and compare it to the baseline actual emissions for at least 5 years. If the project
will increase the design capacity or potential to emit of any existing emissions unit, the source
must maintain and compare these data for that emissions unit to its baseline actual emissions for
10 years. The information that must be maintained may include continuous emissions
monitoring data, operational levels, fuel usage data, source test results, or any other readily
available information of sufficient accuracy for the purpose of determining an emissions unit's
post-change emissions.

As mentioned above, a source must report to the reviewing authority any increase in its
post-change emissions rate when that rate exceeds the baseline actual emissions by a significant
amount and is inconsistent with the original projections. See, for example, new §52.21(r)(6)(iii).

In addition to the reporting requirements discussed above, a source is also obligated to
ensure that the necessary emissions information is available for examination upon request by the
reviewing authority. A source must also be prepared to make this information available to the
general public upon their request pursuant to existing State procedures meeting the requirements
of §70.4(b)(3)(viii) of the title V permit program, which requires that the reviewing authority has
legal authority to "make available to the public any permit application, compliance plan, permit,
and monitoring and compliance certification report pursuant to section 503(e) of the Act, except
for information entitled to confidential treatment pursuant to section 114(c) of the Act."

There are no provisions in the final rules to protect from civil or criminal penalties the
owner or operator of a source that constructs a “major modification” without obtaining a major
NSR permit, nor is there a provision to allow a certain amount of time to come into compliance
as suggested by some commenters. We believe the post-change actual emission projection must
be validated at all times to adequately protect and safeguard the environment and human health.
In response to the commenter who was concerned about a significant emissions increase after
the 5-year period, we re-emphasize that even when a source’s projections of post-change
emissions indicate that there will not be a major modification, when there is a reasonable
possibility that the project may result in a significant emissions increase, the source must
maintain annual records of actual emissions and report to the State when the post-change
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annual emissions rate (1) exceed the baseline emissions by a significant amount, and (2) is
inconsistent with the original projections. We believe this procedure sufficiently minimizes any
potential harm from excess emissions without overburdening the reviewing authority or the
source with excessive recordkeeping and reporting.

We do not agree with the commenters who suggested that the actual-to-projected-actual
methodology must be accompanied by an enforceable limitation on post-change emissions.
Although we proposed this in our 1998 NOA, we have decided not to adopt it for the reasons we
describe in Chapter 5.

4.8 Other Comments on Actual-to-future-actual Methodology
Comment:

Several commenters (IV-D-46, 62, 67, 72, 106, 123, 136, 153, 160, IV-G-4) believed that
the actual-to-future-actual methodology should only apply if the emission increase is significant
and that this should be clarified in the final rule. Commenter IV-D-106 requested that the words
“significant net” should be inserted before the phrase “emissions increase” in 40 CFR sections
51.165(a)(1)(xii)(F), 51.166(b)(21)(vi), 52.21(b)(21)(vi), and 52.24(f) to clarify that the
significance thresholds are to be used with the actual-to-future-actual methodology. One
commenter (IV-D-160) stated that by using the phrase “emissions increase” rather than
“significant net emissions increase,” the proposed regulatory language implementing the future-
actual test inappropriately suggests that a source could be subject to NSR if any increase in actual
emissions occurs in the 5 years after a PC-CMO, regardless of whether the increase exceeds the
significance threshold, or whether there are contemporaneous decreases to net-out increases.
According to the commenter, this approach would contradict established policy as well as the
existing regulations, which define a “major modification” as any PC-CMO that would result in a
significant net emissions increase of any pollutant subject to regulation under the Act. The
commenter recommends that EPA revise the proposed rule to clarify that under the actual-to-
future-actual test a particular PC-CMO will not be subject to NSR requirements, so long as the
source maintains records during the 5-year tracking period demonstrating that the PC-CMO did
not result in a significant net emissions increase. One commenter (IV-D-62) suggested that only
changes that cause future-actual emissions to exceed permitted emissions by more than the
applicable significance level should be subject to NSR.

Several commenters (IV-D-73, 74, 88, 97, 146, 157) urged EPA to extend the actual-to-
future-actual methodology to new sources, replacements, and/or reconstructions. Two
commenters (IV-D-97, 157) disagreed with EPA’s decision to allow only modifying facilities,
rather than constructing facilities, to take advantage of many of the changes in the proposed rule
that provide additional flexibility including calculating the baseline based on an actual-to-actual
comparison. These commenters believe that new sources should also be given the opportunity to
project their future-actual emissions. They recommended that if EPA continues to treat
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construction differently than modification, it should clarify in the final rule the difference
between the modification and construction of a new unit at an existing source.

Four commenters (IV-D-73, 74, 88, 146) stated that the proposed actual-to-future-actual
test should apply to units that qualify as major modifications because of replacement or
reconstruction. EPA should clarify that replacement or reconstruction of an emissions unit with a
similar unit that does not result in a significant net emissions increase (that is, a replacement-in-
kind) is not a major modification and therefore not subject to NSR. Another commenter (IV-D-
146) agreed that EPA should extend the use of the actual-to-future-actual comparison to
replacement or reconstruction since there is no practical difference between this situation and one
in which a unit is merely modified. In both cases an adequate operating history exists and the
unit that is reconstructed or replaced has “begun normal operations” to the same extent that a
modified unit has.

Two commenters (IV-D-106, 143) stated that the Agency should reiterate that for electric
utility sources, the actual-to-future-actual methodology is the proper approach to use for sources
that have begun normal operations, and that (apart from the construction of a new unit or the
replacement of an existing unit) there is no physical or operational change that will transform an
existing unit into a unit that has not begun normal operations.

Response:

In response to the commenters who found our proposed descriptions of the actual-to-
future-actual methodology (now called the “actual-to-projected-actual”’) confusing regarding
how a significant net emissions increase is determined, we have made clarifying changes to our
regulations. In the final rules we are including a new section that outlines how a major
modification is determined under the various major NSR applicability options and clarifies
where to find the provisions in our revised rules. For each applicability option, we have
described in our new rules how a major modification is determined in detail. You will find this
new applicability "roadmap" in §51.165(a)(2), §51.166(a)(7), and §52.21(a)(2).

We have revised the definition of “major modification” to clarify what has been our
policy for over two decades -- that determining whether a significant net emissions increase has
occurred is a two-step process. The new definition of major modification basically includes any
physical change in or change in the method of operation of a major stationary source that would
result in (1) a significant emissions increase of a regulated NSR pollutant from a combination of
one or more emissions units following the physical or operational change; and (2) a significant
net emissions increase of that pollutant from the major stationary source over the
contemporaneous period.

We understand the commenters’ concerns about proposed rule language suggesting that
any post-change emissions increase, rather than a significant emissions increase, at a modified
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emissions unit would trigger NSR. The final rules make it clear that a modification project is
subject to NSR only when the post-change actual emissions increase results in a significant
emissions increase from the project and a significant net emissions increase at the source. In
addition, the new rules require a source to report its post-change annual emissions rate to the
reviewing authority only if the rate represents a significant emissions increase and the rate
differs from the projected post-change emissions rate. See, e.g., new § 52.21(a)(2)(ii)(a), and
(r)(6)(v), respectively. It should, be noted however, that utilities must report their post-change
annual emissions to the reviewing authority even when they do not represent a significant
emissions increase. See, e.g., new § 52.21(r)(6)(iv).

Regarding the comments recommending that like-kind replacements be allowed to use the
new “actual-to-projected-actual” applicability test, we have decided to change the requirement
that replacement units and reconstructed units be evaluated as new emissions using the “actual-
to-potential” test. We now believe that such units possess ample track records to provide
sufficient reason to believe that a projection of post-change actual emissions can be sufficiently
reliable, and an up-front enforceable emissions cap is unnecessary. Instead, under the new
rules, replacement and reconstructed units may, like modified existing units, compare their
baseline emissions to their projection of post-change actual emissions to determine whether the
replacement or reconstruction results in a significant emissions increase. In addition, we plan to
reconsider the issue of how to treat like-kind replacement units in an upcoming rulemaking
addressing the concept of routine maintenance, repair and replacement.

4.9 Support Other Applicability Options
Comment:
4.9.1 Support PTE-to-PTE Test

Many commenters (IV-D-46, 74, 87, 88, 94, 134, 140, 145, 147, 154, 157, 160, 191; IV-
G-4) endorsed the actual-to-future-actual methodology only as an alternative to the potential-to-
potential test. Several of these commenters (IV-D-73, 74, 88, 160) preferred a potential-to-
potential applicability test, but supported the actual-to-future-actual test with a demand growth
exclusion for all source categories as a second option. One commenter would only support an
actual test if the “before” and “after” emissions are evaluated over the same representative year
of operation. See Chapter 7 for more detailed comments on the 10-year look back proposal.
One commenter (IV-D-191) stated that the actual-to-future-actual test is too cumbersome and
does not facilitate the goal of NSR simplification. However, the commenter would support the
actual-to-future-actual test as a second option to the potential-to-potential test.

One commenter (IV-D-106) supported a potential-to-potential test unless EPA allowed a
weighted twelve month average of hours of operation of 50 percent or greater operating capacity
as a baseline with the actual-to-future-actual test. The commenter explained that a potential-to-
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potential test removes from NSR small changes that do not result in an increase of actual
emissions and enables sources to make use of previously permitted capacity without being
subject to NSR.

4.9.2 Support an Allowable-to-allowable Test

Two commenters (IV-D-105, 157) supported an allowable-to-allowable test because it is
simple, protects air quality, and allows source flexibility. One of these commenters (IV-D-157)
interpreted the regulations as supporting an allowable-to-allowable test, citing §52.21(b)(21)(ii1),
which states that the reviewing authority may presume that the “source-specific allowable
emissions for any unit are equivalent to the actual emissions of the unit.” One commenter (IV-D-
36) preferred an allowable-to-allowable applicability determination, but would support an actual-
to-future-actual determination as a second option.

4.9.3 Other Applicability Options

Several commenters (IV-D-67,110, 127, 130, 153) supported either actual-to-actual or
potential-to-potential applicability options. Some commenters (IV-D-127, 130, 153) believed
sources should have a choice of using either an actual-to-future-actual test or a potential-to-
potential test such as CMA Exhibit B. One commenter (IV-D-108) supported the actual-to-
future-actual test, but also supported a potential-to-potential methodology in the South Coast
(Los Angeles area) and other regions in the country, provided a cap is imposed on all or part of a
facility. The cap would be based on peak actual emissions during the previous 10 years. The cap
would be supplemented, as appropriate, with full permitted emissions for any units that have
previously undergone NSR, and thus fully offset, or with other increases due to collateral or
cross-media impacts of excluded projects or to ozone depleting substances (ODS) substitution.

Two commenters (IV-D-46, 140) stated that in the absence of the potential-to-potential
test, EPA should provide both the actual-to-potential test and the actual-to-future-actual tests.
Exclusive use of the actual-to-future-actual test would result in higher permitting review burdens
because a major stationary source would be subject to an applicable requirement for every
triggering change, regardless of the change or size of the expected increase. The actual-to-
potential test can result in less administrative and permitting burdens for small changes than the
actual-to-future-actual test. Under the actual-to-potential test, changes with an uncontrolled or
non-capped increase in PTE less than the significance threshold are not subject to a separate
applicable requirement for demonstrating major NSR non-applicability.

One commenter (IV-D-157) preferred the actual-to-future-actual approach as a second
option if EPA does not adopt an allowable-to-allowable test. The commenter stated that
although an actual-to-future-actual approach would not simplify the NSR system nearly as much
as an allowable-to-allowable approach, it would reduce some of the over-coverage of the actual-
to-potential test. Yet, according to the commenter, as with the allowable-to-allowable
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discussion, EPA has failed to set the future-actuals discussion in the legal context and therefore
restricted the proposed reforms.

One commenter (IV-D-67) advocated allowing each State to chose any one of the
following applicability options: potential-to-potential, allowable to allowable, and actual-to-
future-actual that allows capacity utilization increases.

One commenter (IV-G-07) recommended that States should be allowed to retain the
actual-to-potential methodology and add the actual-to-future-actual methodology. Sources
should have the opportunity to choose either the actual-to-potential or actual-to-future-actual test.
Commenter [V-D-153 disagreed and said the States should not be allowed to use the actual-to-
potential test as an option. Instead, the options should include the actual-to-future-actual test and
a potential-to-potential test.

One commenter (IV-D-154) said EPA should significantly simplify applicability
determinations within the major NSR program to more fully satisfy NSR reform. The
commenter added that Alabama Power provides that EPA does not have to regulate sources or
modifications if trivial or no environmental gains would result. EPA has relied on this decision
to support the “de minimis” test. According to the commenter, Alabama Power may also be
relied on to more clearly define and limit the types of physical changes or changes in the method
of operation that will be subject to major NSR. The commenter further notes that a simple,
straightforward process for determining applicability may be more successful in achieving CAA
goals for the major NSR programs with less burden on the regulated community and State
implementing agencies.

Response:

The potential-to-potential test supported by these commenters is similar in most respects
to the CMA Exhibit B methodology that we presented in the 1996 NPRM. We received many
comments in response to the 1996 proposal regarding CMA Exhibit B. Although some
commenters believed the potential-to-potential test appropriately focuses on the significant
emission changes that could produce an adverse environmental impact, several commenters
believed that a potential-to-potential test would be environmentally detrimental. These
commenters believed that CMA Exhibit B represents a substantial weakening of the PSD
program with large increases in actual emissions, which in itself could lead to a significant
deterioration of air quality. They also agreed with our concerns regarding the creation of paper
credits and other impacts on the broader air quality planning process. One commenter stated
that the potential-to-potential test would conflict with SIPs that are based on actual emissions,
threaten a State's efforts to make reasonable further progress demonstrations, and interfere with
emission credits relied on by SIPs.
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We agree with these commenters that a potential-to-potential test for major NSR
applicability could lead to unreviewed increases in emissions that would be detrimental to air
quality. We also agree with the commenters that the potential-to-potential test could make it
difficult to implement the statutory requirements for state-of-the-art controls.

Our own concerns, coupled with the concerns expressed by some commenters, have
caused us to reject the use of the Exhibit B regulatory changes for general purposes of
determining whether a proposed physical or operational change would result in a major
modification. For the reasons stated above, we do not believe that a potential-to-potential
approach is acceptable for major NSR applicability as a general matter. However, we agree
with the commenters in part--some of the benefits of a potential-to-potential approach are
desirable. We believe that in more limited circumstances a potential-to-potential like approach
would be acceptable. Therefore, we are promulgating two new applicability provisions that
capture the benefits of a potential-to-potential approach but still have the necessary safeguards
to ensure environmental protection-- PALs (see chapters 7 and 8) and Clean Units (see chapter
9). We believe that these applicability provisions address the concerns of the commenters
supporting a potential-to-potential applicability test.

We also fully considered the comments recommending other applicability tests such as
the allowable-to-allowable test. While each of these tests has its merits, we believe that they are
inappropriate for the general purpose of determining whether a proposed physical or
operational change would result in a major modification. However, the new applicability tests
and options that we have included in the final rule provide broad flexibility to allow sources to
respond to rapidly changing markets and plan for future investments in pollution control and
prevention technologies.

4.10 Demand Growth

Comment:
4.10.1 Support Extending Demand Growth Exclusion

Numerous commenters (IV-D-9, 28, 33, 42, 46, 62, 68, 72, 73, 74, 88, 97, 98, 108, 119,
123,128, 129, 132, 136, 137, 138, 140, 142, 143, 146, 147, 149, 153, 154, 157, 160, 169 )
supported extending the use of the demand growth exclusion to all sources.

Many of the commenters (IV-D-62, 74, 88, 142, 143, 149, 153) believed that the currently
promulgated regulations already provide a demand growth exclusion for non-utilities. One
commenter (IV-D-153) explained that as the preamble to the WEPCO rule makes clear, when
projected increased operations are in response to an independent factor such as demand growth,
the increased operations cannot be said to result from the change and therefore may be excluded
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from the projection of the unit’s post-change actual emissions. Such increases, according to the
commenter, should not be included in post-change emissions even in the absence of a demand
growth exclusion, as they are not the result of the changes under consideration. The commenter
suggests that the proposed demand growth exclusion simply makes that principle explicit and
eliminates confusion as to how emissions should be calculated. Another commenter (IV-D-143)
stated that under current law the causal link requirement underpins the modification rule and
provides an implicit demand growth exclusion for non-electric utility sources. The commenter
recommends that EPA must, at a minimum, explicitly indicate that it is changing current
regulations to eliminate these elements of current law and explain its authority to make such a
fundamental change.

One commenter (IV-D-46) stated that if EPA does not provide industry with the same
flexibility shown utilities to accommodate demand growth increases that would have occurred
absent a modification, the actual-to-future-actual test will provide little more than an actual-to-
future-allowable test with a prescribed 5-to-10-year limit on these allowables. According to the
commenter, it is critical for industry to have the ability to increase production rates and operating
hours to respond to increased market demand.

Several commenters (IV-D-123, 128, 143, 154, 160) stated that emission increases
resulting from demand growth must be excluded from the calculation of future-actual emissions
for all source categories. This is because any contrary interpretation would violate the causation
requirement set forth in both the statutory definition of the term “modification” as well as the
regulatory definition of the term “major modification.” One commenter (IV-D-123) stated that
any proposal that does not allow for growth in the public’s use of electricity restricts the current
law. According to the commenter, EPA discourages any efforts to reduce costs by stating that
any increase in utilization following a change will be attributed to that change. The commenter
asserts that EPA appears to be motivated by the notion that all increases in demand will have to
be supplied by new plants, and that such new, NSPS plants are preferred over increasing the
efficiency of existing sources. According to this commenter, it is by no means clear that
increased demand cannot be met by older existing sources that are currently operating well below
capacity. Another commenter (IV-D-128) noted that prior to EPA’s adoption of the WEPCO
rule, the exclusion of emission increases attributable to increased operation in response to
demand growth was already directed by the NSR rules. This commenter recommends that EPA
affirm that the modification rule provides an implicit demand growth exclusion for non-utility
sources by making the demand growth exclusion available to all sources,.

Several commenters (IV-D- 62, 68, 140, 146, 154, 160) stated that the utility industry is
not unique in having demand growth that increases emissions that are not related to a PC-CMO.
Other industries should not be penalized for product demand growth increases in emissions that
would have been allowed under their previous permit limits, and that are not related to the PC-
CMO, just because a PC-CMO has occurred. One commenter (IV-D-146) pointed out that, like
electric steam generating units, production equipment frequently operates at less than full
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capacity for reasons beyond the control of the owners and operators. Projections of market
demand in the utility industry are no more reliable than similar information generated for many
other sectors of the economy, but they are submitted to and reviewed by other regulatory agencies
due to their importance. Moreover, the commenter notes that the source of the projections of
demand growth in the utility industry are the utilities themselves, and other industry groups can
provide similar information if necessary to support the exclusion contemplated by the proposal.
Another commenter (IV-D-62) stated that while all sources may not be subject to the demand
growth and utilization scrutiny that utilities face, changes in demand and related production level
adjustments are routinely monitored and documented by all industries. The commenter observes
that the mining industry is subject to periodic fluctuations in demand and price that dictate
changes in production levels entirely independent of facility changes. According to the
comment, emissions resulting from these independent factors should not be included in an NSR
calculation for other industries any more than they are for utilities.

Two commenters (IV-D-128, 136) stated that EPA provides no rationale for eliminating
the utility demand growth exclusion. They assert that it is inappropriate to subject a plant to
NSR simply because it fulfills its legitimate, planned and permitted objective, which is to serve
growth in demand.

One commenter (IV-D-142) observed that independent factors should not trigger the
application of BACT/LAER. It claims that to do otherwise would prohibit facilities that make a
minor physical or operational change from ever increasing their emissions in the future in
response to unrelated factors. In the commenter’s view it would be inappropriate and outside of
the scope of the NSR program to consider demand growth or other independent factors in
calculating post-change representative actual emissions.

One commenter (IV-D-157) stated that EPA should retain the demand-growth exclusion
in the current WEPCO rule since source emissions may go up for many reasons completely
unrelated to a physical or operational change. Conversely, PC-CMOs that increase efficiency
often do not cause an emissions increase. According to the commenter, an actual-to-future-actual
accounting system that does not recognize these factors would not differ meaningfully from an
actual-to-potential approach. In the commenter’s view, this was the message of the WEPCO
case: the court found that the operating history of the entire plant was the proper guide to
estimating the future emissions of the reconstructed unit.

One commenter (IV-D-31) recommended that the demand growth exclusion be extended
to essential public service facilities, as long as their capacity remains in conformity with
population growth in their service areas. Essential public service facilities such as publicly
owned treatment works (POTWs), landfills, and water utilities must continuously increase,
modify and modermize their facilities/activities at a pace consistent with population growth
demands. This commenter asserts that most of the emission increases from these facilities are
associated with demand growth, and that demand growth projections for essential public services
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in general are generated by the metropolitan planning organization and have many levels of input
and approval.

One commenter (IV-D-137) offered qualified support for the extension of the demand
growth exclusion, in the absence of a preferred system based on a revised actual-to-potential
methodology.

4.10.2 Oppose Extending Demand Growth Exclusion

Several commenters (IV-D-14, 47, 125, 152, 393; IV-G-13) opposed the use of a demand
growth exclusion.

One commenter (IV-D-152) stated that the provision would be subject to abuse and might
provide an opportunity for creative accounting as sources expand their operations to meet growth
in demand. The commenter stated, “What else are sources going to be expanding their operation
for if not to meet growth in demand?” Another commenter (IV-D-125) suggested that the
demand growth exclusion provides a disincentive for emissions reduction because of the
difficulty in enforcement of compliance with the limits of the exclusion. According to the
commenter, the reduction of costs due to higher efficiency may lead to higher product demands
and thus to increased emissions. The commenter believes that if emission limitations under the
exclusion guidelines cannot be punitively enforced, sources will have no incentive to comply.

Another commenter (IV-D-47) stated that the demand growth exclusion provisions of the
WEPCO rule would require projections, estimates and post-modification evaluations of increased
emissions to determine whether they were a result of increased demand; a costly and time-
consuming process has little to do with air quality control. The commenter stated that if the
current actual-to-potential methodology is continued, there is no need for a demand growth
exclusion. This is because a source that establishes enforceable emission levels as part of the
NSR process is not precluded from increasing demand so long as its post-modification emissions
rate does not change. According to the commenter, the only reporting necessary under such an
approach is the compliance reporting presently in place for sources

One commenter (IV-G-13) stated that the current demand growth exclusion fails to take
into account situations where costs are reduced by using waste products such as tires and
hazardous waste as fuels. This cost reduction may, in turn, increase demand. According to the
commenter, this is another large oversight in light of the many facilities turning to waste fuels as
a means to reduce their costs.

One commenter (IV-D-14) suggested that if EPA adopts the actual-to-future-actual test,

then the demand growth exclusion should be eliminated for non-utility industries. The
commenter asserts that most agencies do not have the specific process engineering background
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that companies do, and they are generally unable to evaluate the veracity of the claim that a
change affects capacity, nor do they possess any basis to evaluate projections of capacity.

4.10.3 Other Comments on the Demand Growth Exclusion

Two commenters (IV-D-126, 169) requested that if EPA finds the demand growth
exclusion provision inappropriate for all other sources, it should at least retain it for electric
utilities. They believe that the demand growth exclusion works well for utility units where
demand and facility utilization data are typically assessed by an independent regulatory agency
(for example, State public utility commissions) and made available to the public. This kind of
information may not be readily available for other source categories. They further argue that an
electric utility has much less influence over demand growth than an unregulated company in the
private sector. Another commenter (IV-G-4) said utilities have an obligation to serve and are
expected to maintain adequate capacity to respond to surges in demand and a margin to meet
gradual growth in demand. This commenter asserts that the need for such reserve margins
equates to greater differential between “actual” and “potential” emissions with the utility
industries than typically occurs in most other industries.

Two commenters (IV-D-143, 145) stated that EPA would have to undertake a further
round of notice-and-comment rulemaking specifically on this issue before the Agency could
eliminate the demand growth exclusion for utilities. One commenter (IV-D-143) stated that if
EPA eliminated the demand growth exclusion for utilities without first taking public comment, it
would foreclose the commenter’s right under §307(d) of the Clean Air Act to review and
comment meaningfully.

Two commenters (IV-D-129, 132) stated that the approved options for developing
demand growth exclusion levels for chemical and manufacturing plants should include: (1)
projecting the growth rate (sales or production) for the entire industry applied as a blanket
demand growth exclusion; (2) basing the demand growth exclusion on the projected sales growth
rate for the company, plant site, or production unit; and (3) basing the demand growth exclusion
on the projected sales growth of the chemical or plastic being produced.

One commenter (IV-D-157) suggested two “decision rules” for States to use in making a
broad actual-to-future-actual test workable. First, all changes at a plant that do not significantly
affect its overall production cost or product quality should be exempted from NSR. New or
modified units without major impact on overall plant costs should be presumed not to cause any
increase in overall plant activity levels. Second, even if a change at a source reduces costs or
improves quality to a significant degree, regulators should not presume that it causes a later
increase in source activity levels. According to the commenter, there is no logic to EPA’s
blanket presumption that any change at a plant that markedly increases efficiency or product
attractiveness must always be evaluated under the actual-to-potential test. The commenter
recommends that the actual-to-future-actual test and the demand growth exclusion still be
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available for changes that significantly improve efficiency or product quality, as long as the
source shows that the change did not cause an emissions increase.

Response:

Under the final rules, sources will be allowed to apply the causation provision as
originally contained in the WEPCO amendments. We have concluded that this provision is
appropriate and consistent with both the statute and implementing regulations, which suggest
that there should be a causal link between the proposed change and any post-change increase in
emissions, that is, "...any physical change or change in the method of operation that would result
in a significant net emissions increase..." [emphasis added]. See, for example, existing
§32.21(b)(2)(i). While in a very few cases it may be difficult to determine whether a particular
emissions increase is related to a physical or operational change that is made to an emissions
unit, it would be inappropriate to completely eliminate the availability of the exclusion to
everyone. Consequently, the final rules follow the 1996 NPRM in that when a projected increase
in equipment utilization is in response to a factor such as growth in market demand, the
emissions increases from the unit's post-change actual emissions may be subtracted if it can be
shown that the unit could have achieved the necessary level of utilization during the consecutive
24-month period that was selected to establish the baseline actual emissions, and the increase is
unrelated to the physical or operational change(s) made to the unit. See for example, new

§52.21(b)(41)(ii)(c).

On the other hand, demand growth can only be excluded to the extent that the physical or
operational change is not related to the emissions increase. Thus, even if the operation of an
emissions unit to meet a particular level of demand could have been accomplished during the
representative baseline period, but it can be shown that the increase is related to the changes
made to the unit, then the emissions increases resulting from the increased operation must be
attributed to the modification project, and cannot be subtracted from the projection of post-
change actual emissions.

4.11 Utilization Increases
Comment:

Several commenters (IV-D-28, 46, 62, 67, 72, 114, 119, 121, 123, 136, 143, 145, 157,
172) argued that emission increases due to increased utilization should not be considered major
modifications.

Some of these commenters (IV-D-121, 136, 143) insisted that EPA policy and rules had
always allowed increases in capacity utilization without triggering a modification. The
commenters cited the rules at 40 CFR 52.21(b)(2)(iii)(f) and Congressional intent as allowing
increases in hours of operation or in production rate without triggering a modification.
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Expanding NSR jurisdiction to utilization increases would penalize American industry for
periodic underutilization of existing equipment, the commenters maintained. Two commenters
(IV-D-121, 143) opposed what they termed as EPA’s proposal to subject increases in a source’s
production rate or hours to major NSR because it codifies an interpretation of the exclusion that
is contrary to the meaning and the regulatory history of the rule. They argue that the provision of
the CAA that codifies the NSPS definition of modification for purposes of the NSR program
precludes EPA from making this change, or any other change that would significantly limit this
NSPS-based exclusion. They claim that the seminal statutory provision, section 111(a)(4), 42
U.S.C. 7401(a)(4), provides no warrant for such a test. In their view, EPA should rely in the case
of all kinds of units solely on a good faith, reasonable, pre-construction estimate of future-
actuals. One commenter (IV-D-143) stated that the claim by EPA of historical consistency in
applying the hours of operation exclusion in the manner it now advances is incorrect. The
commenter claims that, prior to the WEPCO/Port Washington determinations, EPA’s practice
was to apply the hours of operation/production rate exclusion where an emissions increase was
attributable to increased capacity utilization, even if the increase in production rate was preceded
by non-routine physical changes at the facility.

Several commenters (IV-D-42, 108, 140, 160) urged EPA to clarify that emission
increases due to increased utilization would be excluded from NSR applicability if the source
was able to accommodate the capacity increase before the physical change or change in method
of operation. However, emission increases due to a debottlenecking project that extends a
source’s capacity and PTE would not be excluded from NSR applicability. Another commenter
(IV-D-160) raised concerns that EPA’s interpretation of the demand growth exclusion is
excessively narrow. In the commenter’s view, EPA should clarify that the only circumstance in a
which a product demand increase would not be excluded from NSR would be a case where a
corresponding PC-CMO increases the source’s PTE, thus enabling the source to accommodate
demand it was previously unable to accommodate.

One commenter (IV-D-123) stated that not allowing utilization increases will limit new
capacity to new units instead of promoting increased efficiency at existing units. One commenter
(IV-D-72) stated that it is not sensible to include increases in utilization unrelated to the facility
change in the post-modification emissions estimate. According to the commenter, even in cases
where future demand growth may be more difficult to predict than in the electric utility industry,
it would be absurd to count emissions that are related to an increase in demand for tires or
automotive belts.

One commenter (IV-D-157) stated that there is no logic to EPA’s blanket presumption
that any change at a plant that markedly increases efficiency or product attractiveness must
always be evaluated under the actual-to-potential test. The commenter advocates that the actual-
to-future-actual test should still be available for changes that significantly improve efficiency or
product quality, as long as the source shows that the change did not cause an emissions increase.
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One commenter (IV-D-28) noted that demand growth is one of several possible
independent factors that may result in a source increasing emissions quite independently of the
permitted modification the exclusion projects. The commenter suggests that the fundamental
basis of the attacks on the exclusion is obstructionism proceeding from an anti-growth attitude -
not environmental protection. According to the comment, the exclusion recognizes, and does not
exclude, emission increases due to increased efficiencies at a unit, and otherwise recognizes that
only increases in emissions attributable to the modification itself should in fact be attributed to
the modification.

One commenter (IV-D-67) explained that plants are often built with excess capacity that
may not be used in the future, depending on the demand for products. The commenter has many
plants that have much higher potential emissions than actual emissions. The commenter believes
that these plants should be allowed to increase emissions without triggering NSR because
increases are associated with increased demand rather than any physical or operational change.
The commenter believes that this scenario is very similar to the utilities’ circumstance, and
recommends that for plants with excess capacity, a version of the actual-to-future-actual test is
the best measurement of when NSR should be triggered because it allows consideration of
capacity utilization.

One commenter (IV-D-114) stated that the way modifications are currently evaluated for
potential emissions is subjective primarily because of the utilization multiplier that is used in
conjunction with an hourly emission rate. The utilization factor is dependent upon numerous
conditions. According to the commenter, while EPA considers unit reliability and efficiency to
be primary in determining utilization rate, in the natural gas transportation industry, demand is
almost exclusively the determining variable. The commenter therefore maintained that
utilization increases are generally due to demand growth. The commenter preferred that a
potential-to-potential accounting methodology be used to avoid subjective decisions regarding
whether emission increases were attributable to utilization increases or demand growth.

One commenter (IV-D-125) stated that explicit guidelines for emission increases due to
utilization increases need to be adopted and enforced. This commenter believes that making
determinations on a case-by-case basis is dangerously vague and could potentially be detrimental
to the goals of the NSR.

Response:

We agree with the commenters that an increase in utilization should not automatically
trigger the major NSR requirements. As explained in previous comment responses, the Clean Air
Act only applies the major NSR requirements to emission increases that are the result of a
physical or operational change. Thus, we do not believe that the major NSR requirements
should apply to a utilization increase unless it is related to the modification. Under the final
rules, sources may exclude emissions related to an increase in utilization if they were able to
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accommodate the increase in utilization during the 24-month period that was selected to
establish baseline actual emissions and the increased utilization is not related to the change. We
believe this provision addresses the commenters' concerns regarding guidelines for emission
increases due to utilization increases.

In addition, we believe the calculation of the pre-change baseline emissions in the final
rule (the average annual emissions rate, in tons per year, using any consecutive 24-months
during the 10-year period immediately preceding the change, adjusted to reflect current emission
factors) allows sources to preserve utilization levels that were actually achieved during a normal
business cycle. In most circumstances, sources will be able to preserve the utilization levels
achieved during the 24-month period that they selected, unless a restriction, such as a limit on
the hours of operation, has since been imposed. We believe that the 10-year look back period
prevents the perceived confiscation of underused capacity at sources who have had low
utilization rates for an extended period. This 10-year look back period is more likely to afford a
source a baseline actual emissions calculation that best reflects representative source operating
conditions.

4.12 5-year Tracking - General Comments
Comment:

Some commenters (IV-D-14, 39, 72, 79, 97, 120, 137, 170) generally supported EPA’s
tracking proposal. One commenter (IV-D-14) said 5-year tracking should be required so that
there is a factual finding as to whether emissions increased.

Other commenters (IV-D-33, 46, 53, 94, 97, 123, 129, 132, 138, 147, 149, 153, 154, 191)
opposed the proposed tracking requirements. Several commenters (IV-D-123, 153, 154) viewed
the 5-year tracking requirement as burdensome. Two commenters (IV-D-123, 154) stated that
the proposed tracking system would place an enormous reporting burden on industry without
additional environmental benefit. One commenter (IV-D-153) characterized the recordkeeping
proposal as inconsistent with the goal of streamlining the NSR process. According to this
commenter, the focus of the reporting should be whether a significant net emissions increase has
occurred, not whether the projected actual emissions level proved entirely accurate.

Response:

We agree with those commenters who recommend that sources should be required to
track emissions for a period of time following a modification to assure that the modification does
not result in a major modification. Accordingly, the new rules require a source to monitor and
record its emissions when there is “a reasonable possibility that a project that is not part of a
major modification may result in a significant emissions increase.” We have limited the scope of
the recordkeeping requirement so that they will not be interpreted so stringently as to require
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recordkeeping for any physical or operational change regardless of its potential effect on
emissions. Thus, we have retained our proposed requirement for sources to maintain operating
data and to document their annual emissions information (along with other information
associated with the calculations for determining a significant emissions increase) for a period of
5 years following the change. We expanded this requirement to 10 years for changes that result
in an increase in an emissions unit's capacity or its potential to emit a regulated NSR pollutant.

We disagree that these recordkeeping requirements would be overly burdensome. Many
existing SIP programs (for example, minor NSR programs) already require such emissions
tracking, so this requirement is generally not considered to be an additional burden on industry.
The NSR program remains a pre-construction review program. To ensure a level playing field
between sources that may approach the pre-construction projection of post-change emissions
with different degrees of conscientiousness, monitoring the quality of pre-construction
projections is important.

4.13 5-year Tracking - Adequacy of Tracking; Whether Tracking is
Working as Intended and Whether It Should be Changed In Any
Way

Comment:
4131 Tracking does work

Some commenters (IV-D-28, 120) believed that emissions could be tracked and that the
requirement to track emissions provided an adequate safeguard for using the actual-to-actual
methodology. One commenter (IV-D-28) believed the 5-year tracking period and potential for
extension to 10 years offered sufficient protection to allow the actual-to-future-actual
methodology. One commenter (IV-D-120) concluded that a 5-year tracking system is an
adequate safeguard since new equipment is installed to track various operating parameters (hours
of operation, fuel use, etc.).

Several commenters (IV-D-62, 112, 121) maintained that non-utilities would be able to
track emissions as well as utilities can. Two of the commenters (IV-D-112, 121) stated that
because all major sources will soon be required to conduct CAM-level monitoring,
recordkeeping, and reporting under title V of the CAA, verifying future-actual emissions should
be a task that sources are equipped to handle. One commenter (IV-D-62) stated that EPA had no
basis for its concern that non-utility industries will fail to adequately monitor emissions because
they are not subject to the same level of monitoring required of utilities. The commenter asserted
that, under title V and other CAA programs, major sources will be upgrading their monitoring
and reporting capabilities, and that these sources will be able to provide the necessary
documentation of their compliance with a post-change emissions prediction. Another commenter
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(IV-D-121) asserted that the emission parameters of industrial boilers can be monitored as well
as the emission parameters of utility boilers.

4.13.2 Tracking does not work and how to improve it

One commenter (IV-D-105) stated that it would be difficult to track past-actual emissions
and future-actual emissions. The commenter posed the following questions:

. Must the source always use the same past actual emissions?

. Can the two-year period for determining past actual emissions change depending on what
the future-actual emissions become?

. Would the system be based on a 12-month rolling average, which compares past to
future-actual emissions?

. What about the possibility of retroactive PSD review which could occur if a physical

change subsequently resulted in higher-than-expected emissions, thereby tripping the
significant emission rate criteria in a future year?

Several commenters (IV-D-46, 72, 94, 97, 129, 132, 138, 154) suggested various changes
or improvements to the tracking requirements in the promulgated rule. One commenter (IV-D-
72) stated that some tracking of future-actual emissions is necessary to ensure that a facility does
not surpass these projected emissions, but EPA should not require elaborate and time-consuming
recordkeeping. The commenter asserted that much of the information should already be
available, because, for example, companies often will need to track actual emissions under their
title V permits. The commenter believes that the recordkeeping and reporting associated with
this tracking exercise undoubtedly will be expensive, and an extension of the period from 5 to 10
years cannot be justified. Moreover, according to the commenter, a reviewing authority will not
be able to predict a facility’s future production levels. The commenter recommends that future-
actual emissions should be determined during the 5-year period by a fairly simple tracking of unit
or line utilization, as is done in the WEPCO rule.

Several commenters (IV-D-46, 94, 138) supported keeping tracking records on site, but
not reporting emissions as a way to reduce the burden. Two commenters (IV-D-46, 138) stated
that there should be no requirement to report the emissions unless there is a problem. The
commenter noted that since this recordkeeping requirement would be another applicable
requirement for which the owner/operator must report deviations and certify compliance under
title V, the added process of submitting these records to EPA or the reviewing authority is
unnecessarily duplicative for both the regulated community and the implementing agencies.
Another commenter (IV-D-97) stated that EPA should rely on records kept for other purposes to
determine compliance.

Three commenters (IV-D-129, 132, 154) stated that because the CAM rule and the title V
program will also mandate monitoring and recordkeeping requirements that can be used to make
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the 5-year demonstration, the installation of expensive continuous emissions monitors is not
justified for demonstrating non-applicability. Two commenters (IV-D-129, 132) stated that stack
testing after a modification should suffice as an option for demonstrating compliance during the
S-year period following the application of the actual-to-future-actual test to a physical or
operational change. Records of hours of operation, fuel rates, production rates, etc. can then be
used with the new emissions factor to demonstrate that NSR 1is not triggered during the 5-year
period.

One commenter (IV-D-67) proposed that recordkeeping should confirm the source’s
projection of the future-actual calculation rather than confirming that there is no increase over the
baseline actuals, and that EPA’s discussions of this section confirm this recordkeeping concern.
[The commenter provided specific language describing future-actual emissions.] Commenter I'V-
D-154 agreed that industry should maintain data for 5 years to demonstrate that a significant net
increase in actual emissions did not occur, which should be sufficient to meet EPA’s needs.

One commenter (IV-G-7) proposed that if a source uses the proposed actual-to-future-
actual methodology and the emission tracking shows a increase over the baseline level, the
source should be allowed a maximum of 180 days to develop and submit a plan of action to
ensure that the source can adequately protect future emissions.

One commenter (IV-D-125) suggested that the 5-year reporting/tracking period should be
combined with an enforcement mechanism and strict ramifications for non-compliance. This
commenter believes that a tracking period with no enforcement mechanism creates the potential
for mischief and limits emission reduction opportunities. The commenter did not support the
actual-to-future-actual methodology for non-utility sources.

Two commenters (IV-D-129, 132) stated that EPA should only require 5-year tracking of
post-modification emission rates if the source fails the existing actual-to-potential test. That is
the existing applicability test should be retained as an option. The commenter recommends that
EPA not require additional monitoring in situations where it would not have been required under
the current regulations. The commenter did not explain the criteria for judging whether a source
had failed the actual-to-potential test.

Response:

We believe that the tracking requirements in the final rules alleviate many of the concerns
presented by these commenters, particularly those concerns dealing with the procedures to be
used, the elaborateness of required records, minimizing reporting, and enforcement mechanisms.
When, according to the owner or operator’s best calculations, the physical or operational
changes the major stationary source is planning to make at one or more existing emissions units
at a major stationary source will not constitute a major modification, but there is a reasonable
possibility the project may result in a significant emissions increase, the source must document
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its findings concerning the resulting emissions increase, including a description of the project,
identification of emissions units that will be changed, baseline emissions calculations and any
adjustments made, and projections of post-change actual emissions. Moreover, if the projection
shows that the physical or operational change will result in a significant emissions increase,
then additional calculations associated with any contemporaneous increases and decreases used
for netting purposes must also be documented and maintained.

In addition, when there is a reasonable possibility that a project may result in a
significant emissions increase, the final rules require a source to maintain records of post-
change emissions from the project. The source must maintain this information and compare the
project’s post-change annual emissions, in tons per year, it to its baseline actual emissions for at
least 5 years. If the project will increase the design capacity or potential to emit of any
emissions unit, the source must maintain and compare this data for that emissions unit to its
baseline actual emissions for 10 years. The information that must be maintained may include
continuous emissions monitoring data, operational levels, fuel usage data, source test results, or
any other readily available information of sufficient accuracy for the purpose of determining an
emissions unit's post-change emissions.

As mentioned in previous comment responses, sources must report to reviewing authority
any increase in a post-change emissions rate when the rate exceeds the baseline actual emissions
by a significant amount, and is inconsistent with the initial projections. See, for example, new

§52.21(r)(6)(iii).

Finally, in addition to the reporting requirements discussed above, sources are also
obligated to ensure that the necessary emissions information is available for examination upon
request by the reviewing authority. A source must also be prepared to make this information
available to the general public upon their request pursuant to existing State procedures meeting
the requirements of §70.4(b)(3)(viii) of the title V permit program, which requires that the
reviewing authority has legal authority to "make available to the public any permit application,
compliance plan, permit, and monitoring and compliance certification report pursuant to section
503(e) of the Act, except for information entitled to confidential treatment pursuant to section
114(c) of the Act."

4.14 5-year Tracking - Length of Tracking Period

Comment:

Several commenters (IV-D-14, 79, 120, 170) specifically supported the 5-year emissions
tracking requirement. Two commenters (IV-D-79, 170) stated that since the relevant data would

tend to be collected and reported anyway in the context of title V compliance, this approach
would dovetail well with other CAA regulations.
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One commenter (IV-D-191) supported a 2-year tracking period for the actual-to-future-
actual test, but objected to a longer tracking period because it asserts that the relationship
between a modification and emission increases more than 2 years after the modification is too
remote and tenuous to justify tracking. One commenter (IV-D-97) preferred no tracking but
stated that if EPA requires tracking, a 3-year period should be sufficient to indicate that the
source was correct or incorrect in its projection.

Two commenters (IV-D-72, 160) stated that the final rule should not extend the proposed
S-year tracking period to a longer time frame (for example, 10 years). The commenters (IV-D-
72, 160) noted that extending the tracking period would be unfair to sources because it would
impose an unreasonable presumption that emission increases occurring as much as 10 years after
a particular PC-CMO are attributable to that change. According to the commenter, the
relationship between a PC-CMO and emission increases more than 5 years later is too tenuous to
justify this presumption. Finally, the commenter asserts that the proposed requirement that
sources submit records during the 5-year tracking period would increase the reporting burden on
industry without providing any corresponding environmental benefit. The commenter suggests
that it would be sufficient to require industry to maintain data for 5 years to demonstrate that a
significant net increase in actual emissions did not occur.

One commenter (IV-D-138) advocated a 5-year information tracking period after a
determination that emissions after a particular source change will not increase significantly.
During this tracking period the source owner should be required to maintain records and
estimates of actual emissions on-site, and immediately report to the reviewing agency should the
increase in actual emissions resulting from the source change exceed the applicable NSR
significance level.

Two commenters (IV-D-33, 149) suggested that the more logical endpoint for tracking
emissions would be at the expiration of the part 70 or 71 permit term when the required
monitoring provisions, if any, would be renewed. [The commenter recommended specific
language revisions to the proposed §51.166(b)(21).]

Response:

Generally, a source’s projection of post-change actual emissions must be tracked against
a facility's emissions for 5 years following completion of the changes, unless there is not a
reasonable possibility that the project may result in a significant emissions increase. We will
presume that any increases that occur after 5 years are not associated with the physical or
operational changes. If, however, one of the effects of the physical or operational change(s) is to
increase a unit's design capacity or potential to emit, such that a significant emissions increase
could result, but the source does not believe that the new capacity or potential to emit will be
fully utilized (so as not to cause a significant net emissions increase), the projection of post-
change actual emissions must represent the maximum actual annual emissions rate that will
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result from the unit in any one of the 10 calendar years after the change. This extended period
allows for the possibility that the increased capacity that was added via the physical or
operational changes could be fully utilized during a normal business cycle.

The final rules require sources to keep a record of post-change emissions projection and
to track post-change emissions and retain those records on site when there is a reasonable
possibility that the project may result in a significant emissions increase. These records will
enable the source and the reviewing authority to ensure that the physical or operational changes
that were made do not actually trigger a major modification. If the source determines, during
the 5 or 10 years of required recordkeeping, that the changes made to an emissions unit result in
annual emissions that are higher than the initial projections, and such emissions increase or the
emissions projection results in a significant emissions increase, the source should submit a
report to the reviewing authority to explain the discrepancy and could be subject to major NSR.

We believe that these added recordkeeping and reporting measures will improve the
overall compliance rate and provide the information necessary for reviewing authorities to
assure that such changes are made consistent with the Clean Air Act requirements. Altogether,
we believe these regulatory amendments focus on the types of changes occurring at existing
emissions units that are more likely to result in significant contributions to air pollution. The
amendments will also require greater accountability on a source’s part to retain information
from which the reviewing authority can determine the nature of any changes that are made at an
emissions unit, as well as the actual emissions increases that are associated with those changes.
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Chapter 5 - Comments on NOA NSR Applicability Test

5.1 Overview

This section includes general comments on amending the current applicability test for
modifications, general comments on the statutory and regulatory bases for applicability, and
specific comments on components of the proposed NSR Applicability test. These general
comments were made in response to our July 24, 1998 NOA [63 FR 39857].

5.2 General Comments on Amending the Current Applicability Test
for Modifications

Comment:

5.2.1 General Support for Amending the Current Applicability Test for
Modifications

There were no comments generally supporting the provisions concerning the applicability
test for modifications.

5.2.2 General Opposition for Amending the Current Applicability for
Modifications

Eleven industry commenters (IV-D-264, 265, 270, 289, 292, 297, 298, 306, 307, 313,
314), twelve utility industry commenters (IV-D-257, 276, 280, 281, 282, 286, 295, 300, 316, 322,
323, and IV-G-22), two regulatory agency commenters (IV-D-211, 317), and one environmental
commenter (IV-D-291) opposed the provisions concerning the applicability test for modifications
for the various reasons indicated below.

5.2.2.1 Proposal is too restrictive

Ten industry commenters (IV-D-264, 265, 270, 289, 292, 297, 298, 306, 313, 314) and
nine utility industry commenters (IV-D-257, 280, 281, 282, 286, 295, 300, 323, and IV-G-22)
considered the proposed approach to be more restrictive than the current rules. These
commenters considered the proposal to be generally unreasonable and cumbersome.

One utility industry commenter (IV-D-286) maintained that the proposed provisions
would complicate the existing NSR program and add another level of enforceable restrictions.
Another utility industry commenter (IV-D-300) claimed that the proposed applicability
provisions would make it difficult to make the changes required to keep facilities operating safely
and efficiently.
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Two industry commenters (IV-D-292, 297) considered the current NSR rules restrictive
and believed that the NOA did not ameliorate the situation. One of these commenters
(IV-D-297) further explained that the current rules impose limits, based on actual emissions, that
are more restrictive than those in the operating permits. The commenter (IV-D-297)
recommended that NSR applicability be based on the permit limit. One industry commenter
(IV-D-297) stated that the EPA should not be expanding NSR applicability by “retrenching on
the WEPCO rule.” The commenter also believed that the costs of complying with the NSR
program would be completely out of proportion to the minimal environmental benefit gained.
The other industry commenter (IV-D-292) believed that the current NSR applicability test
encouraged the continued operation of obsolete, higher-emitting equipment because it was too
difficult to obtain the required modification to replace it. The commenter felt the sheer
complexity of the new applicability test would defeat its usefulness.

5.2.2.2 Proposal is not environmentally protective enough

One regulatory agency (IV-D-211) and one environmental group (IV-D-291) commented
that the NOA approach was not as protective of the environment as the current rules.

5.2.2.3 Proposal is ambiguous

One utility industry commenter (IV-D-282) felt the applicability provisions in the current
rules were frequently misapplied or misinterpreted. The commenter argued that the proposed
revisions were even more complex than the current rules, and that sources would not have fair
notice of what was required of them. The commenter stated that the EPA should not allow the
“perpetuation or adoption of ambiguous standards.”

5.2.2.4 Proposal is contrary to the CAA and regulations

One industry commenter (IV-D-307), seven utility industry commenters (IV-D-257, 280,
281, 282, 295, 323, and IV-G-22) and one environmental commenter (IV-D-291) maintained that
the concepts in the NOA contravened the CAA and existing regulations, and were also
contradictory to stated EPA policy. The utility industry commenters maintained that the
proposed applicability approach conflicted with the CAA definition of modification. One
industry commenter (IV-D-307) argued that the proposed changes would create “substantial risk
of unlawful, retroactive enforcement actions.”

5.2.2.5 Proposal discourages efficiency

One utility industry commenter (IV-D-286) felt the applicability test provisions would
discourage efficiency by increasing the number of changes that would have to be reviewed.
Another utility industry commenter (IV-D-316) believed that the proposed approach would
discourage energy efficiency, as it would make it more difficult to replace units with newer, more
efficient units that were less polluting. Existing units, on the other hand, consumed more power
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and thereby increase greenhouse gas emissions. Three utility industry commenters (IV-D-271,
300, 316) further charged that such an approach was contrary to the EPA’s policy of energy
efficiency in electrical production as a means to reduce greenhouse gas emissions. Two utility
industry commenters (IV-D-271, 300) also suggested that the methodology was incongruent with
the EPA’s policy concerning the use of renewable energy sources to reduce NO, and CO
emissions. One industry commenter (IV-D-313) and two utility industry commenters (IV-D-276,
322) believed the NSR applicability tests encouraged sources to continue to operate less efficient,
higher polluting units instead of replacing them with new units. One utility commenter (IV-G-
23) claimed that EPA’s proposal is a strong disincentive for any industrial source to voluntarily
undertake environmentally beneficial modifications.

5.2.2.6 Proposal is not necessary given other CAA requirements

One utility industry commenter (IV-D-286) believed that the EPA’s proposal was
unnecessary given the comprehensive requirements under other sections of the CAA such as
SIPs, NSPS, RACT, MACT, the acid rain rules, and the recent NO, SIP call.

5.2.2.7 Proposal impairs competitiveness

One utility industry commenter (IV-D-286) believed the applicability test provisions
would paralyze American industry by requiring lengthy waiting periods prior to approval of new
projects. The commenter felt that these provisions would also impair competitiveness by making
it more difficult to enhance the reliability and efficiency of existing equipment. One industry
commenter (IV-D-313) noted that the proposal can affect competitiveness, resulting in shutdown
of businesses or relocation to other countries, as well as loss of reductions in air pollutants.

5.2.2.8 Proposal is burdensome

Two utility industry commenters (IV-D-286, 300) and one regulatory agency (IV-D-317)
claimed that the proposal would increase the administrative burden for the reviewing authority
and lead to permitting delays. One utility industry commenter (IV-D-286) further claimed that
the proposal was contrary to the stated Clinton Administration goal of tailoring regulations to
impose the least burden on society. One utility industry commenter (IV-D-276) stated that EPA
had intended to simplify the NSR program, however, the opposite has occurred.

Response:

While we do not necessarily agree with all of the reasons that these commenters provided
for opposing the applicability options presented in the NOA, we have decided that the proposed
changes, which included an “actual-to-enforceable-future-actual” applicability test (now
promulgated as the “actual-to-projected-actual” test) without a demand growth exclusion, were
not appropriate for the final rulemaking. We do believe that the imposition of an enforceable
limit on the projected post-change emissions level would have resulted in unnecessary burdens,
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because the regulations already provide that a modified source which results in a significant net
emissions increase must undergo NSR.

The definition of “modification” in both the statute and regulations provides that there
be a causal relationship between the physical or operational change undertaken by the source
and the emissions increase. To better focus on those emissions increases that result from a
change, we are extending the demand growth concept to all modified existing emissions units
using the “actual-to-projected-actual” applicability test.

We continue to believe that it is reasonable and appropriate to adopt the new method for
establishing a modified unit's baseline actual emissions. Our complete set of responses to
comments on the new baseline approach is contained in chapters 2 and 3 of this volume, and
chapter 2 of volume 2.

Finally, we do not believe that the actual-to-projected-actual test would be less protective
of the environment than the existing rules because modifications that result in a significant net
emissions increase would continue to be subjected to NSR, including a source impact analysis.

In addition, the procedure for determining emissions levels for carrying out the ambient impact
analysis would continue to be based on the existing procedures which use the existing definition
of “actual emissions.”

Comment:
5.2.3 Suggested Alternative Approaches
5.2.31 Use a PTE-to-PTE test

Thirteen industry commenters (IV-D-219, 260, 267, 289, 293, 297, 298, 302, 304, 307,
310, 313, 314) preferred that the EPA adopt a PTE-to-PTE test for determining applicability of
modifications in lieu of an actual-to-future-actual test, or at a minimum provide a PTE-to-PTE
test as an option. These commenters did not specifically identify the CMA Exhibit B as the
preferred applicability test. The commenters believed that a potential-to-potential test would
simplify and streamline the NSR program, eliminate the need to track past actual emissions, and
improve compliance and enforcement. Several industry commenters (IV-D-260, 297, 298, 304,
313) advocated the PTE approach because it would capture modifications that significantly
increased emissions and avoid capturing increased utilization in the NSR applicability net. One
industry commenter (IV-D-307) preferred the potential-to-potential test, but would accept a
past-actual-to-future-actual test as a second choice. Three industry commenters (IV-D-260, 307,
313) advocated the PTE test because it is simple for sources and reviewing agencies, and ensures
that the NSR program applies to large increases in actual emissions. One industry commenter
(IV-D-297) also preferred the PTE approach because compliance would be based on the permit
limit. One industry commenter (IV-D-313) also challenged EPA’s claim that the court agreed
with EPA’s policies in the Puerto Rican Cement case. The commenter (IV-D-313) wrote that
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“the judge did not say that potential-to-potential (test) was not allowed, rather that the source in
this case had not availed itself of that argument in a timely manner.”

Seven utility industry commenters (IV-D-257, 268, 280, 281, 295, 323, and IV-G-22)
identified a “hybrid” potential-to-potential approach, under which NSR would be triggered only
where a given activity at a source would increase the source’s rate of emissions (on a kg/hr basis)
above the rate the source was capable of accommodating during a representative baseline period.
These commenters further explained that the calculation of the unit’s emissions for netting or
offsets would be based either on the unit’s actual or allowable emissions, whichever was lower.
The commenters considered this approach to be the practical application of the current WEPCO
rule.

Two industry commenters (IV-D-289, 313) strongly advocated basing applicability on a
potential-to-potential test. These commenters maintained that the CAA would permit a
potential-to-potential test, but that the EPA had rejected such a test in developing the initial NSR
rules because it would allow actual emissions to rise above the NAAQS and the PSD increments.
The commenters quoted the preamble to the 1980 NSR rule (45 FR 52676) regarding the creation
of “paper offsets” to illustrate this point. The commenters further explained that State and local
agencies had made huge leaps in air quality management since the 1970's, that most sources were
now subject to preconstruction permits limiting emissions, and that requirements pursuant to the
1990 CAAA also limited emissions. According to the commenter, the combination of these
factors means that the SIP and permit system can handle the “paper offset” problem. Therefore,
the commenters assert that the EPA’s previous concerns regarding the air quality impacts of a
potential-to-potential test are no longer valid, clearing the way to “lift the categorical ban against
the PTE-to-PTE system.” The commenters urged the EPA to provide adequate guidance to
reviewing authorities so that the SIPs and permits would be able to support a PTE-to-PTE
system. The commenters maintained that adopting the potential approach would result in an
ideal regulatory regime and facilitate the use of improved combustion technologies that would be
beneficial to the environment.

Two industry commenters (IV-D-260, 313) advocated the potential-to-potential test
because it would not prohibit changes that improve productivity or energy efficiency and reduce
the ratio of waste to product. The commenters (IV-D-260, 313) argued that the
potential-to-potential test avoided applicability determinations for changes that would improve
economic performance or efficiency. Furthermore, they indicated that it was highly unlikely that
such changes would substantially increase actual emissions; and, therefore, the
potential-to-potential test would ultimately benefit the environment. One industry commenter
(IV-D-313) claimed that improved efficiency would provide for both emission reductions and
economic development; however, the current proposal thwarts installation of more efficient
equipment. The commenter (IV-D-313) provided several examples of projects that could lower
emissions and that an industry could pursue if they did not trigger NSR, such as product
replacement, raw material changes, process changes, and replacement of older equipment with
higher efficiency equipment.
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Two industry commenters (IV-D-260, 313) also maintained that pollution prevention and
pollution control projects, which sometimes result in increased capacity, can trigger the
actual-to-potential test. However, they assert that this problem would not occur under a
potential-to-potential test. The commenters (IV-D-260, 313) explained why a
potential-to-potential test would also improve compliance and enforcement. According to the
commenters, under the current regulatory regime, sources set limits well above actual emission
levels to avoid penalties associated with exceedances, and the sources also maintain
unnecessarily high actual emissions to raise the baseline for NSR calculations. Thus, the
commenter asserts that permit levels do not serve as a reference for operational limits. They
believe that the potential-to-potential test would remove this problem.

Another industry commenter (IV-D-219) preferred the potential-to-potential test because
potential emissions were fixed, unlike actual emissions, which were difficult to estimate. The
commenter also believed that the potential-to-potential test would eliminate the need for costly
and time consuming minor permit modifications.

5.2.3.2 Use an allowable emissions test

Six industry commenters (IV-D-260, 265, 292, 304, 310, 313) recommended that the
EPA adopt an allowable-to-allowable test in lieu of the actual-to-future-actual test. Such a test
would base applicability on enforceable emission limitations that the regulatory agencies had
previously approved. One industry commenter (IV-D-265) endorsed this approach because it
would improve the environment, draw only changes that increased PTE into NSR applicability,
encourage sources to increase production without increasing PTE, and be consistent with
market-based systems. Two industry commenters (IV-D-265, 310) also maintained that the
present regulations at 40 CFR 52.21(b)(21)(ii1) provide for such an approach, stating that
reviewing authorities may “presume that source-specific allowable emissions for any unit were
equivalent to the actual emissions of the unit.” Another industry commenter (IV-D-220)
suggested including a permitted-to-future-permitted test provided that both existing and future
equipment be controlled.

Three industry commenters (IV-D-260, 267, 313) preferred a potential-to-potential test,
but would accept an allowable-to-allowable test as a second option. These commenters
suggested that emission limits pursuant to other CAA requirements (for example, RACT, NSPS,
MACT, SIPs, and others) be used as the pre-change emission level against which post change
emissions were compared. In their view, if the change were sufficient to trigger NSR, the source
could still accept an emission cap instead of going through NSR review. The commenters cited
the approach for grandfathered sources without allowable emission levels as one of many details
that would need to be worked out.

One industry commenter (IV-D-310) stated that the EPA had proposed the allowable

approach for Clean Units and Clean Facilities, and therefore the EPA should use the allowable
approach for all changes to be consistent.
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Two industry commenters (IV-D-297, 314) suggested that an allowable-to-allowable
approach would work if the EPA accepted potential emissions as allowable emissions for sources
not subject to legal emission limits.

5.2.3.3 Adopt CMA Exhibit B

Five industry commenters (IV-D-264, 270, 292, 309, 313) and seven utility industry
commenters (IV-D-257, 268, 280, 281, 295, 323, and IV-G-22) specifically identified the CMA
Exhibit B as the preferred applicability test. The six utility industry commenters also offered two
other options for applicability determinations, which are described in sections 5.2.3.1 and 5.2.3 4.

Three industry commenters (IV-D-264, 270, 313) requested that the EPA provide the
potential-to-potential approach in the final rule as an option. This methodology would have the
advantage of greatly simplifying the NSR process. The commenters acknowledged that the
Exhibit B approach might need to be modified by creating offsets and emission credits, with the
offsets linked to actual emissions.

One industry commenter (IV-D-304) stated that it was questionable whether the EPA was
meeting its obligations for notice and comment under the CMA settlement agreement,
considering EPA’s failure to address the potential-to-potential approach in the NOA.

5.2.34 Use the NSPS definition of modification

Four industry commenters (IV-D-264, 270, 284, 313) and twelve utility industry
commenters (IV-D-257, 268, 276, 279, 280, 281, 282, 286, 295, 322, 323, and IV-G-22)
suggested that the EPA adopt the definition of modification that was used in the NSPS developed
pursuant to section 111 of the CAA. These commenters argued that the CAA gives the EPA
statutory authority to use this definition of modification in the NSR program. Such an approach
would simplify the NSR program while improving compliance with the regulations, the
commenters argued.

One utility industry commenter (IV-D-282) cited 42 U.S.C. 7475(a), 7479(2)(C),
7411(a)(4), 7501(4), and 7502(c)(5) as indicative of Congressional intent that the EPA use the
same definition of modification for the NSPS and NSR programs. The commenter believed that
the use of the NSPS definition of modification would not restrict capacity utilization, would
create incentives for using pollution prevention and control projects, and would be consistent
with current modeling guidance and SIP demonstration requirements.

One industry commenter (IV-D-284) and one utility commenter (IV-D-286) endorsed the
NSPS modification test because it did not confiscate underutilized production capacity from
complying sources. The industry commenter (IV-D-284) maintained that using the NSPS
definition of modification would erase the problems in the current rules by making applicability
determinations without regard to fluctuations in annual utilization rates.
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One utility industry commenter (IV-D-276) claimed that the proposed approach conflicts
with the CAA’s definition of “modification,” and stated that under Parts C and D of the CAA,
Congress directed the term modification be deemed as it was under section 111. Seven utility
industry commenters (IV-D-257, 268, 280, 281, 295, 323, and IV-G-22) offered the section 111
definition of modification as one of three options that would be consistent with the CAA and
workable for affected sources. The commenters did not state a preference among the three
options. The commenters believed that a methodology based on the definition of modification in
sections 111, 169(2)(C), and 171(4) of the CAA would focus on an existing source’s true
capacity to emit a pollutant -- the hourly emission rate during some representative baseline
period. Instead of focusing on changes in the number of hours a facility was operated, which can
be influenced by innumerable factors, the CAA section 111 definition of modification would
focus on true increases in pollution as measured by the hourly emissions rate.

One utility industry commenter (IV-D-286) asserted that reviewing agencies also
supported the use of the NSPS methodology for determining whether a modification had
occurred.

Three industry commenters (IV-D-264, 270, 313) considered the NSPS definition of
modification to be a potential-to-potential approach, and recommended that the EPA adopt such
an approach.

5.2.3.5 Other alternative applicability approaches

Three utility industry commenters (IV-D-281, 282, 286) suggested that the EPA eliminate
NSR applicability for pollutants and sources subject to an approved emissions trading program.
The commenters specifically requested that the EPA waive applicability for SO, for utility or
opt-in sources subject to the Acid Rain rules, as well as for NO, for utility, large industrial, and
opt-in sources in States with an approved NO, trading rule.

STAPPA/ALAPCO (IV-D-259) recommended that applicability determinations be made
using an actual-to-potential test. They believed that such a test would be more protective of air
quality because it makes NSR applicability consistent with SIP assumptions and avoids double
counting emission reductions.

One commenter (IV-D-313) presented an alternative approach for the EPA to use to
determine whether NSR should apply to a source. Under the approach, the changes at a source
would be evaluated cumulatively against the source’s maximum or permitted emission level
(such as a PAL). This emission level would not be reduced except under certain conditions such
as: (1) an area becomes nonattainment and the SIP requires emission reductions; (2) the source
becomes subject to another Federal, State, or local regulation that reduces emissions of many
types; (3) the source voluntarily reduces emissions by installation of emission control devices; or
(4) the source reduces emissions or reduces its permitted levels to provide offsets, etc., to another
source. The emission level would be reviewed every 5 years to coincide with the title V
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operating permit review. The emission level would be included in the title V permit and any
future changes in source configuration would be evaluated against this emission level.

Two utility industry commenters (IV-D-276, 322) recommended that the NSR program
should focus on new sources and new units at existing major sources. Regarding modifications
at existing units, the commenters suggested adopting the NSPS approach to determining a major
modification at an existing unit (any increase in the hourly emission rate at maximum capacity).
Under this approach, an increase in the hourly emission rate must be demonstrated, along with an
increase in annual emissions over applicable thresholds. The commenters objected to the
proposed approach, which would trigger a modification based solely on a projected increase in
hours of operation (without an increase in hourly emission rate).

Response:

We disagree that an “allowable-to-allowable” test should be used to determine an
emissions increase at existing emissions units that have not undergone major NSR in recent
years. We believe that these types of units, having neither applied state-of-the-art control
technology nor undergone an air quality impact analysis, are the very sources that the Act
intends to be required to undergo major NSR when a physical or operational change results in a
significant net emissions increase at the unit. For those emissions units which have undergone
major NSR in the past 10 years, new requirements for units having a Clean Unit status are being
adopted as part of the rulemaking. These requirements provide a new applicability test based on
a determination that a project at a Clean Unit will not cause the need for a change in the
emission limitations or work practices in the permit for the Clean Unit that were adopted in
conjunction with the BACT or LAER requirement, as applicable. For units that have not
previously undergone major NSR, we believe the best approach is to use the “actual-to-
projected-actual” test to determine the emissions increase that will result from the physical or
operational change to the unit. Thereafter, the Clean Unit test would apply as long as the unit
retains a Clean Unit status.

We disagree with the commenters who recommended using the NSPS definition of
“modification” under the NSR rules. We have addressed this issue previously and pointed out
the differences in the objectives of the two programs to explain why they rely on two different
approaches to the concept of “modification.” In keeping with our concern for increases in
annual emissions, we believe that “actual-to-projected-actual” test based on a tons per year
emissions increase is the best option for determining an emissions increase for modifications of
existing units that have not undergone major NSR in the past 10 years.

We disagree that our new approach conflicts with the Act’s definition of “modification.”
The Act is stipulates that the emissions increase must result from the physical or operational
change, but it is silent on how to determine the emissions increase that will result from a
physical or operational change. We have exercised our discretionary authority to establish an
appropriate approach.
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The potential-to-potential test supported by these commenters is similar in many respects
to the CMA Exhibit B methodology that we presented in the 1996 NPRM. We received many
comments in response to the 1996 proposal regarding CMA Exhibit B. Although some
commenters believed the potential-to-potential test appropriately focuses on the significant
emission changes that could produce an adverse environmental impact, several commenters
believed that a potential-to-potential test would be environmentally detrimental. These
commenters believed that CMA Exhibit B and other potential-to-potential tests represent a
substantial weakening of the PSD program with large increases in actual emissions, which in
itself could lead to a significant deterioration of air quality. They also agreed with our concerns
regarding the creation of paper credits and other impacts on the broader air quality planning
process.

We agree with these commenters that a potential-to-potential test for major NSR
applicability could lead to unreviewed increases in emissions that would be detrimental to air
quality. We also agree with the commenters that the potential-to-potential test could make it
difficult to implement the statutory requirements for state-of-the-art controls.

Our own concerns, coupled with the concerns expressed by some commenters, have
caused us to reject the use of the Exhibit B regulatory changes for general purposes of
determining whether a proposed physical or operational change would result in a major
modification. For the reasons stated above, we do not believe that a potential-to-potential
approach is acceptable for major NSR applicability as a general matter. However, we agree
with the commenters in part--some of the benefits of a potential-to-potential approach are
desirable. We believe that in more limited circumstances a potential-to-potential like approach
would be acceptable. Therefore, we are promulgating two new applicability provisions that
capture the benefits of a potential-to-potential approach but still have the necessary safeguards
to ensure environmental protection—PALs (see chapters 7 and 8) and Clean Units (see chapter
9). We believe that these two applicability provisions adequately address the concerns of the
commenters supporting a potential-to-potential applicability test. More detail on PALs and
Clean Units is provided in separate chapters of this document. For replacement units, however,
which some commenters felt should be allowed to use a “potential-to-potential ” test, we have
decided not to require the use of the “actual-to-potential” applicability test as it applies to new
emissions units, but to allow such units to be treated in the same manner as existing emissions
units undergoing a physical or operational change. Consequently, under the new rules,
replacement units will be allowed to use the “actual-to-projected-actual” test to determine
whether such units’ post-change actual emissions will result in a significant emissions increase.

Concerning the comments suggesting that we should use the NSPS definition of
modification, we note that the CAA itself is silent on whether increases in emissions for purposes
of determining whether a physical or operational change constitutes a modification must be
measured in actual emissions, potential emissions, or some other currency. Therefore, we have
the discretion to determine the appropriate basis for modifications. In the NSPS program, we
determine whether there has been an “increase in any air pollutant emitted” by the source by
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comparing the hourly potential emissions under maximum capacity immediately before the
change to emissions at maximum capacity after the change. EPA and the courts have
recognized, however, that the NSR programs and the NSPS programs have different objectives,
and thus, we have utilized different emissions tests in the NSR programs. We have now
established a special applicability test for Clean Units (see chapter 9 of this volume and chapter
5 of volume 2) and an “actual-to-projected-actual” applicability test for any modified existing
emissions units (including EUSGU).

Under the two-part test set forth in Chevron, U.S.A. v. NRDC, 467 U.S. 837 (1984),
EPA’s interpretation of an ambiguous phrase in a statute that it is responsible for administering
should be followed as long as it is “a permissible construction of the statute.” Id. at 843-4. Our
discretion is not unbounded, however, and we may not adopt an interpretation that “completely
nullifies ... provisions meant to limit [our] discretion” or that “is at odds with ... [the statute’s]
structure and manifest purpose,” Whitman v. American Trucking Association, Inc. et al., 531
U.S. 457, 485-6 (2001). We believe our establishment of an “actual-to-projected-actual” test for
existing emissions units is based on a reasonable interpretation of the phrase “which
increases...or results in the emission of any air pollutant....” which is not contrary to the
manifest purpose of the NSR statutes.

We also fully considered the comments recommending other applicability tests such as
the allowable-to-allowable test, or retaining the “actual-to-potential” test . While each of these
tests has its merits, we believe that they are inappropriate for the general purpose of determining
whether a proposed physical or operational change would result in a major modification.
However, applicability tests and options that we have included in the final rule (Clean Units,
actuals PALs, and “ actual-to-projected-actual” for modified existing emissions) provide broad
flexibility to allow sources to respond to rapidly changing markets and plan for future
investments in pollution control and prevention technologies.

Comment:
5.2.4 Other General Comments on NSR Applicability Test

One regulatory agency commenter (IV-D-305) recommended that any changes to the
applicability provisions must be accompanied by provisions ensuring protection of AQRVs in
Class I areas.

One regulatory agency commenter (IV-D-216) agreed with the EPA’s statement that the
actual-to-future-actual modification test should only apply to existing sources.

One utility industry commenter (IV-D-261), who belonged to a group that generally
supported EPA’s applicability proposal, emphasized that the support was based on an assumption
that the EPA would retain the PCP exclusion. The commenter argued that the PCP exclusion
and other applicability provisions were closely related.
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Another utility industry commenter (IV-D-282) believed that the universe of NSR
applicability determinations had reached “overwhelming proportions.” This commenter gave an
example in which EPA Region VII decided that changes to be made to a steam turbine at the
Sunflower Electric Power Company in Kansas were subject to NSR review. The commenter
asserted that Region VII incorrectly required a PSD permit application for a unit that did not emit
any regulated pollutants and was not subject to CAA requirements.

Another utility industry commenter (IV-D-300) indicated that the NOA would have a
“chilling effect” on future voluntary efforts by the utility industry.

Two industry commenters (IV-D-265, 292) strongly urged the EPA to retain a Clean Unit
exclusion and offered extensive rationale for this view. One commenter (IV-D-265) urged that
the Clean Unit test also applied to units that were netted out.

Two industry commenters (IV-D-260, 313) provided four examples of the adverse effects
of the current NSR policy as an Appendix to their comments concerning the NOA.

Response:

Many of the comments in this section have been addressed in the responses to comments
in Sections 5.2.2 and 5.2.3, above. In general, as we discussed in those sections, we believe our
new rules meet the statutory requirements, ensure environmental protection, and provide
flexibility for sources. The responses below address those comments not already specifically
discussed.

We agree with the commenter that protection of AQRV is important, as is protection of
the NAAQS and PSD increments. While we chose not to adopt the “actual-to-enforceable-
future-actual” test that the commenter opposed, the new applicability test for existing units
undergoing physical or operational changes does not change the way in which source impact
analyses are to be completed once it is determined that a major modification (significant net
emissions increase at the source) has occurred. If the physical or operational change does not
result in a major modification, we believe that most of the projects will undergo minor NSR,
which should include a determination that the source will not cause or contribute to a NAAQS
violation. Where a source would cause an emissions increase that is less than significant, we
believe it is unlikely that its emissions would cause a problem with the PSD increments or
AQRVs. Nevertheless, when such problems are identified, States should take the appropriate
course of remedy through their approved implementation plan. (The commenter may be
referring to the new procedures for protection of Class I areas, as proposed in the 1996
proposal. We have not made an ultimate decision not to promulgate such procedures,; however,
we did decide not to promulgate such procedures in this particular rulemaking.).
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Consistent with the request by some of the commenters, we have adopted the Clean Unit
test and the PCP exclusion in the new rules. These topics are discussed in more detail in chapter
9 for Clean Units, and chapter 10 for PCPs.

5.3 Comments on the Statutory and Regulatory Bases for
Applicability

Comment:
5.3.1 Physical Change or Change in the Method of Operation

Two industry commenters (IV-D-265, 292) and two utility commenters (IV-D-269, 271)
felt that the EPA was extending the circumstances under which the provisions for a physical
change or change in the method of operation would occur. These commenters interpreted the
EPA’s statements in the NOA as extending the modification provisions to any project that
improves reliability or efficiency, reduces costs, or involves replacements that reflect improved
design. The commenters were concerned that the overall effect of EPA's proposal would be to
draw previously unregulated changes into NSR applicability. One industry commenter
(IV-D-265) stated that everything a company did to improve its market position could
conceivably be classified as a physical change or change in the method of operation, including
changing company leadership or installing a new computer system. The utility industry
commenters (IV-D-269, 271) contended that the policy was contrary to the EPA’s goal of
reducing emissions overall. The commenters (IV-D-269, 271) stated that utilities should be
encouraged to make beneficial improvements that decrease emissions per unit of energy
produced, not penalized for making improvements.

Four industry commenters (IV-D-263, 284, 308, 311) and ten utility industry commenters
(IV-D-252, 257, 276, 280, 282, 295, 316, 322, 323, and IV-G-22) opposed what they termed
EPA’s “activist policy” to expand NSR applicability to increases in utilization. These
commenters insisted that EPA policy and rules had always allowed increases in capacity
utilization without triggering a modification. Two industry commenters (IV-D-263, 308) and one
utility industry commenter (IV-D-286) cited the rules at 40 CFR 52.21(b)(2)(iii)(f) and
Congressional intent as allowing increases in hours of operation or in production rate without
triggering a modification. Expanding NSR jurisdiction to utilization increases would penalize
American industry for periodic underutilization of existing equipment, the commenters
maintained.

Two industry commenters (IV-D-285, 311) stated that facilities had always been allowed
to operate up to their design capacities in the absence of other restrictions. One of the
commenters (IV-D-282) argued that capacity utilization increases were common sense
exemptions just like routine maintenance and repair. The commenter asserted that restricting
increases in capacity utilization would be inconsistent with Congressional intent and judicial
precedent; it would also strangle American industry and exacerbate enforcement.
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One industry commenter (IV-D-265) viewed the applicability provisions in general as
tantamount to suggesting that any change would be subject to actual-to-potential accounting.
The commenter gave an example of a company putting a statue of its founder over its gate. Such
a change would not be routine, so would it trigger NSR?

A regulatory agency commenter (IV-D-216) recommended that all changes be considered
physical or operational changes, in which case the applicability determination would be made on
the basis of whether a significant net emissions increase occurred. Emission offsets would be
required for any significant net emissions increase. The commenter (IV-D-216) also believed
that increases in capacity or PTE should be considered modifications.

5.3.2 Increase in Emissions

Four industry commenters (IV-D-264, 270, 292, 313) stated that emission increases that
were not the result of the modification currently were not and should not be subject to NSR.

One industry commenter (IV-D-292) believed that increases in emissions not associated
with the change itself should not be subject to NSR review. This commenter gave an example of
a recovery furnace in which criteria pollutant emissions were not increased when a wet bottom
precipitator was replaced with a more efficient dry bottom precipitator. However, NSR
applicability would be triggered by the modification, and emissions of pollutants not influenced
by the change would also be reviewed. This approach would discourage the source from
incorporating the environmentally beneficial, pollution preventing change.

A regulatory agency (IV-D-262) commented that changes in the operating schedule that
lead to increased emissions should not be considered modifications.

Response:

We agree with these commenters that only those emission increases related to a physical
change or a change in the method of operation should be considered increases under the
definition of “modification.” Both the statute and implementing regulations suggest that there
should be a causal link between the proposed change and any post-change increase in emissions,
that is, "...any physical change or change in the method of operation that would result in a
significant net emissions increase..." [emphasis added]. See, for example, existing

§52.21(0)(2)(i).

Similarly, we agree with the commenters who argued that an emissions increases
resulting from increased utilization alone should not be subjected to review as major
modifications unless the increase results from a physical or operational change or is the result of
an action that is otherwise prohibited by a condition of the currently-enforceable permit.
Accordingly, we have decided not to adopt the proposed applicability approach described in the
NOA. Instead, under the final rules, when projecting post-change actual emissions, a source
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may exclude emissions resulting from an increase in utilization (e.g., demand growth) if the
emissions unit was able to accommodate the increase in utilization during the 24-month period it
selected to establish the baseline actual emissions and the increased utilization of existing
equipment is not related to the change.

In response to the commenters who suggested we have extended the reach of the NSR
program to any change at a facility, we note that, in order to trigger NSR, the modification must
affect one or more emissions units. The types of modifications suggested by the commenters
generally would not affect emissions units at the facility and, therefore, would not be subject to
review under the final rules.

Comment:
5.3.3 Routine Maintenance, Repair, and Replacement

Six industry commenters (IV-D-265, 270, 277, 289, 298, 313) and twelve utility industry
commenters (IV-D-257, 268, 269, 271, 275, 280, 281, 295, 322, 323, 328, and IV-G-22) stated
that the current NSR rules excluded routine maintenance, repair, and replacement from the
modification provisions. These commenters believed that the changes that the EPA was
proposing would require applicability determinations in nearly all circumstances, which would
prevent the use of the routine maintenance and repair exclusion. They assert that the proposed
changes would also be contrary to previous regulations and the CAA. The commenters cited
numerous examples of routine maintenance, repair, and replacement, and stated that such
activities were necessary to operate facilities safely and properly. They also stated that requiring
applicability determinations regarding these types of changes would be extremely burdensome
and lead to inevitable delays.

Six utility industry commenters (IV-D-257, 280, 281, 295, 323, and IV-G-22) explained
that industry-wide statistics show that coal handling systems were repaired or replaced at least
5,000 times each year and that $100 million was spent annually on valves and valve parts. These
commenters also disparaged a recent applicability determination by EPA’s Region VII in which
the replacement of deteriorated turbine blades did not constitute “routine” replacement. In their
view, new and improved equipment is frequently the only type available, and should fall in the
category of routine repair and replacement.

One utility industry commenter (IV-D-261) stated that their group’s support of changes to
the applicability provisions was contingent upon a “fair and reasonable” definition of what was
routine in the electric generating industry. This commenter offered to assist the EPA in defining
routine maintenance and repair for the electric utility generating industry. Another utility
industry commenter (IV-D-282) cited the November 19, 1991 EPA policy memo from John
Rasnic as the correct interpretation that repair and replacement of existing equipment did not
have to trigger NSR.
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Three industry commenters (IV-D-265, 270, 277) and one utility industry commenter
(IV-D-269) indicated that the EPA has never defined “routine repair and replacement.” One
industry commenter (IV-D-265) also questioned whether a replacement pump, which was more
efficient because it was newer, would trigger NSR.

Two industry commenters (IV-D-221, 250) requested clarification as to whether changes
in power in turbines and turbocharged engines occurring as a result of changes in the weather and
routine turbine parts replacement were exempt from the NSR process. The commenters
explained that routine but infrequent maintenance activities like turbine parts replacement were
part of manufacturer's maintenance. The commenters explained that maintenance such as
changing rotor compressor blades may result in the replacement of an entire gas generator
assembly, for the sake of convenience and to save money. One commenter (IV-D-250) referred
to the "Standards Support and Environmental Impact Statement Volume I: Proposed Standards
of Performance for Stationary Gas Turbines" which states that "substantial portions of turbines
may be replaced as a matter of routine maintenance during normal overhauls," and that
replacement of parts like stator vanes, bleed valves, compressor rotor blades, air intake snouts,
nozzle box, etc. was a normal part of routine turbine maintenance.

One utility industry commenter (IV-D-328) explained that turbine blades need to be
replaced every 5 to 10 years due to the corrosive effect of superheated steam. The commenter
further noted that recent improvements in blade design have increased the efficiency of the
turbine blades without increasing the emissions. The commenter believed that such changes
should be considered routine and exempt from major NSR.

STAPPA/ALAPCO (IV-D-259) believed that like-kind replacements for maintenance and
repair should not be considered new equipment subject to modification provisions. The
commenter further indicated that it was critical to distinguish between new equipment being
added at a facility and modifications to existing equipment.

One environmental group (IV-D-303) maintained that the EPA should narrow the
categorical exclusions for routine maintenance, repair, and replacement, as the current provisions
can be interpreted so broadly as to allow grandfathered sources to continue to escape NSR
applicability.

Response:

We disagree with the commenters who claimed that our proposed changes would have
prevented the use of the routine maintenance, repair and replacement exclusion. The proposal
was not intended to address that particular issue. Nevertheless, we did not select the option
presented in the NOA for the final rulemaking. In addition, we are planning to propose
amendments which address the issue of routine maintenance, repair, and replacement in a
forthcoming notice of proposed rulemaking. Commenters will be given an opportunity to discuss
the merits of our proposal when the notice is formally published in the Federal Register.
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Comment:
5.3.4 “Begun Normal Operations”

Thirteen industry commenters (IV-D-264, 265, 270, 277, 285, 289, 292, 293, 307, 310,
312, 313, 319) and twelve utility industry commenters (IV-D-257, 268, 271, 279, 280, 281, 282,
295, 300, 312, 323, and IV-G-22) objected to EPA’s statement in the NOA that no existing
source that had been subject to a modification could be said to have already “begun normal
operations.” These commenters maintained that the law and existing regulations already
provided for an actual-to-actual test for modifications in non-utility sources, at least for like-kind
replacements. Some of the commenters interpreted the WEPCO language more broadly,
suggesting that the WEPCO court decision did not limit the application of the
actual-to-future-actual methodology to like-kind replacements or to utilities. The commenters
indicated that the EPA had mischaracterized the current NSR rules to suggest that a unit that had
undergone any non-routine physical or operational change was and always had been deemed to
have “not begun normal operations,” thus making it subject to the PTE test.

One utility industry commenter (IV-D-279) extended this argument with the
interpretation of the Puerto Rican Cement court case made by the commenter’s organization.
[Puerto Rican Cement Co. v. EPA, 889 F.2d 292 (1* Cir. 1989)]. The commenter maintained
that, unlike EPA’s interpretation, “Puerto Rican Cement is in harmony with the WEPCO holding
that those nonroutine physical changes that do not so alter the character of the unit that the unit
can be considered to have not ‘begun normal operations’ must not trigger the actual-to-potential
methodology for calculating the net emissions increase.”

One industry commenter (IV-D-307) maintained that the EPA could not use the proposal
interpretation concerning the use of PTE for existing units, if adopted, to “impose retroactive
liability for reading the provision literally over the past 18 years.”

Three industry commenters (IV-D-264, 270, 313) believed that many State reviewing
authorities did not interpret the current applicability provisions to require that existing units
(for example, those that had already begun normal operations) must use the PTE methodology.
The commenters (IV-D-264, 270, 313) believed that the validity of the applicability provisions in
the current regulations had never been affirmed in court, and that it was unlikely that the
regulations would stand up in court if repromulgated as proposed in the NOA.

Four industry commenters (IV-D-264, 270, 293, 313) also believed that the EPA had
acknowledged the difficulty of using a begun normal operations test in the WEPCO preamble
when the EPA stated that “because the ‘begun normal operations’ criterion is highly fact
dependent and its application is inherently case-by-case, it may be an uncertain indicator of what
emissions test will be applied in a given instance.” [57 FR 32317]
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Response:

We disagree with the commenters who believe that the court in WEPCO rejected our
interpretation of the phrase “begun normal operations” for all sources. We have set forth our
legal rationale for the existing regulations in various preambles and policy memoranda. The
purpose of our proposed rules was not to seek alteration of these interpretations, but to request
comment on how our approach for determining emissions increases might be improved.
Therefore, we consider comments addressing the phrase “begun normal operations” to be
outside the scope of this rulemaking.

5.4 Specific Comments on Components of NSR Applicability Test
Comment:

5.4.1 Support for EPA’s Proposal on Actual-to-enforceable-future-actual
Test

Ten industry commenters (IV-D-208, 210, 254, 263, 270, 299, 308, 311, 315, 321), one
utility industry commenter (IV-D-261), and one regulatory agency commenter (IV-D-216)
generally supported an actual-to-future-actual test for all source categories, although they did not
necessarily support the EPA’s specific proposal for the actual-to-enforceable-future-actual test.

One regulatory agency commenter (IV-D-216) supported the EPA’s proposal if all
changes were considered physical or operational changes and any source with a significant net
emissions increase was required to certify offsetting emissions. This commenter further stated
that any source not obtaining offsets prior to the applicability test would later be required to
obtain three times as many offsets.

One utility industry commenter (IV-D-261) supported the actual-to-actual test, arguing
that the courts recognized that the PTE methodology was based on an absolutely worst case
scenario, even when more realistic predictions were available.

5.4.2 Oppose Actual-to-future-enforceable-actual Test

Thirty industry commenters (IV-D-219, 221, 254, 260, 263, 264, 265, 266, 267, 270, 272,
283, 284, 285, 289, 292, 293, 298, 301, 302, 304, 306, 307, 308, 310, 311, 312, 313, 319, 324),
twenty utility industry commenters (IV-D-252, 257, 261, 267, 271, 275, 276, 278, 279, 280, 281,
282,294, 295, 300, 312, 318, 322, 323, and IV-G-22), five regulatory agency commenters
(IV-D-211, 246, 255, 287, 305), STAPPA/ALAPCO (IV-D-259) and two environmental
commenters (IV-D-291, 303) opposed the EPA’s proposed actual-to-enforceable-future-actual
test for the various reasons indicated below.
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5.4.21 Oppose because contrary to the CAA and WEPCO

Four industry commenters (IV-D-265, 279, 285, 293) and seven utility industry
commenters (IV-D-268, 271, 275, 281, 282, 294, 300) maintained that the EPA’s proposal was
contrary to the CAA. Four industry commenters (IV-D-267, 270, 272, 274) and seven utility
industry commenters (IV-D-252, 269, 271, 275, 276, 318, 322) argued that the proposal was
contrary to the WEPCO rule. Four utility industry commenters (IV-D-268, 271, 275, 281)
maintained that requiring sources to obtain applicability determinations every time they
undertook any physical or operational change at the source was a “radical change to existing
law.”

5.4.2.2 Oppose because burdensome to sources and permitters

Seven industry commenters (IV-D-274, 283, 284, 301, 304, 306, 307), eight utility
industry commenters (IV-D-261, 271, 275, 278, 281, 282, 294, 318), two regulatory agency
commenters (IV-D-255, 287) and STAPPA/ALAPCO (IV-D-259) believed that the
actual-to-enforceable-future-actual test provisions would be burdensome. One industry
commenter (IV-D-307) argued that the addition of different applicability methods for different
types of changes (that is, modifications and netting) would add complexity and burden to the
program.

One utility industry commenter (IV-D-261) believed that the proposed approach would
adversely affect the ability to make reasonable and customary changes. Another utility industry
commenter (IV-D-281) stated that the EPA’s proposed methodology would require applicability
determinations before making any type of change, which was infeasible.

One utility industry commenter (IV-D-261) and one regulatory agency commenter
(IV-D-287) believed that extending the future-actual test would impose significant administrative
burdens on reviewing agencies.

5.4.2.3 Oppose because not environmentally protective enough

One regulatory agency commenter (IV-D-211) and one environmental commenter
(IV-D-303) believed the proposal would lead to detrimental effects on air quality.

5.4.2.4 Oppose using actual-to-future-actual test for any source
categories

One regulatory agency (IV-D-287), STAPPA/ALAPCO (IV-D-259) and two
environmental groups (IV-D-291, 393) opposed allowing any facility to use an
actual-to-future-actual test for determining whether a modification had occurred.
STAPPA/ALAPCO (IV-D-259) believed that utility industry deregulation would mean that
adequate emission projection and tracking data was no longer available, and that this information
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was not currently available for other industries. Therefore, regulators and the public would not
have a “high level of confidence that their data are sufficient to accurately assess NSR
applicability.”

5.4.2.5 Retain actual-to-future-actual for utilities and do not extend

Four regulatory agency commenters (IV-D-211, 246, 255, 305) recommended retaining
the actual-to-future-actual test for utilities, but not extending its applicability to other industries.

5.4.2.6 Retain actual-to-future-actual test for utilities and extend

Twenty industry commenters (IV-D-221, 250, 254, 263, 264, 266, 267, 270, 273, 274,
285, 289, 298, 302, 304, 306, 307, 308, 311, 313) and five utility industry commenters
(IV-D-252, 269, 294, 312, 318) recommended that some version of the actual-to-future-actual
test should be extended to all source categories. However, all of these commenters opposed
eliminating demand growth and adding an enforceable limit.

Twelve industry commenters (IV-D-263, 264, 266, 270, 285, 298, 304, 306, 307, 308,
311, 313) and two utility industry commenters (IV-D-294, 312) recommended retaining the
current applicability test as included in the WEPCO rule, but extending it to all industries.
However, two industry commenters (IV-D-298,307) identified the WEPCO rule as a second
choice to a PTE-to-PTE applicability test. Two industry commenters (IV-D-298, 304)
interpreted the WEPCO court case and current regulations at 40 CFR 52.21(b)(21)(iv) to already
allow any non-utility unit that had begun normal operations to use the actual-to-actual
methodology. Six industry commenters (IV-D-254, 264, 270, 285, 289, 313) preferred that the
EPA retain the actual-to-future-actual test as proposed for all source categories in the July 23,
1996 NSR Reform package (61 FR 38250).

Three industry commenters (IV-D-266, 298, 302) preferred that the EPA add
recordkeeping and notification requirements rather than eliminating the actual-to-future-actual
methodology. One of these commenters (IV-D-266) further suggested that the information be
publicly available. One industry commenter (IV-D-254) suggested that the source owner should
be required to maintain records and estimates of actual emissions on-site and immediately report
to the reviewing agency should the increase in actual emissions resulting from the change ever
exceed the applicable NSR significance level. The commenter maintained, however, that on-site
recordkeeping was sufficient and that automatic submission of emissions data would be
burdensome.

One utility industry commenter (IV-D-252) recommended that the WEPCO rule be
amended to identify a protocol for post-change verification of future actual emission estimates.
There would also be penalties for not complying with the protocol. In this manner, all sources
would be able to use the actual-to-future-actual methodology.
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5.4.2.7 Other reasons to oppose

Eight industry commenters (IV-D-265, 285, 289, 301, 302, 307, 312, 313), four utility
industry commenters (IV-D-271, 282, 300, 316) and one regulatory agency (IV-D-255) opposed
the actual-to-enforceable-future-actual test for various reasons.

One utility industry commenter (IV-D-316) was concerned that the proposed applicability
approach would negate the alternative fuel use exemption currently found in the PSD rules. This
commenter thought that the temporary emission limit would prohibit plant owners from
purchasing a lower cost coal or switching to a different coal mine, changes that would not be
reviewed under the current rules. Another utility industry commenter believed the proposal
would disrupt State and local agency minor NSR programs.

Another utility industry commenter (IV-D-271) contended that the proposal was in direct
opposition to the efforts of electric utilities to maximize the efficiency of generating units and
subsequently reduce CO, and other green house gas emissions. The commenter was concerned
that the revocation of the WEPCO rule would derail future efforts to reduce carbon dioxide
emissions.

One industry commenter (IV-D-307) argued that the actual-to-enforceable-future-actual
methodology should also apply to new units when their operation was limited physically or
operationally by the existing equipment. In such cases, the commenter believed, the future
emissions could be estimated.

Two industry commenters (IV-D-289, 313) viewed the proposed provisions as the EPA’s
attempt to “create civil liability (for example, penalties) if a company underestimates the relevant
emissions in an applicability determination, even if it did everything possible to make an accurate
estimate.” The commenters objected to the interpretation that emission estimates must be
correct, not just reasonable.

One regulatory agency (IV-D-255) opposed extending the actual-to-future-actual test to
non-utilities because the proposal did not require verification of emissions or consequences for
exceeding the projected emission level.

Two industry commenters (IV-D-285, 312) felt the proposal was unclear regarding how
future actual emissions would be projected.

5.4.2.8 Oppose because proposal is restrictive
Nine industry commenters (IV-D-265, 274, 284, 285, 292, 298, 310, 312, 324) and six
utility industry commenters (IV-D-271, 275, 281, 282, 294, 318) felt that the proposed

applicability test would be more restrictive than the current rules. One industry commenter
(IV-D-265) believed that the proposed methodology would result in tighter emission limits that
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would constrain production. A utility industry commenter (IV-D-294) stated that the proposal
would penalize utilities that were not currently operating at full capacity by forcing them to
accept permit limitations for any nonroutine changes.

Another industry commenter (IV-D-265) believed that the methodology would be
especially problematic for plants that had experienced a significant period of below-capacity
operation. These plants would not be able to avoid NSR without sacrificing production capacity,
as any limit would be based on their unrealistically low past actual emissions.

Another industry commenter (IV-D-324) was concerned that EPA’s proposal would
unnecessarily restrict capacity increases, thereby discouraging efficiency improvements.

One industry commenter (IV-D-301) claimed that the proposal would sweep too many
modifications into the NSR program.

5.4.29 Oppose because proposal is the same as actual-to-potential
test

Six industry commenters (IV-D-265, 292, 293, 298, 304, 319) and twelve utility industry
commenters (IV-D-257, 271, 276, 279, 280, 281, 294, 295, 300, 322, 323, and IV-G-22) opposed
the proposed applicability test, claiming that it was only another version of the current
actual-to-potential test. These commenters maintained that the
actual-to-enforceable-future-actual test was essentially the same as assuming a synthetic minor
permit to limit post-change emissions below the major source threshold amounts, with the only
difference being the length of the emission limit (that is, 10 years versus permanent). According
to these commenters, the proposed methodology and the current rules each allow the same two
choices--undergo NSR or limit emissions to past actual levels.

One industry commenter (IV-D-292) asserted that the current actual-to-potential
methodology restricted sources from using permitted capacity, and that the proposed approach
exacerbated the problem. Many companies intentionally had emission limits that were higher
than actually anticipated to establish a safety buffer between permitted levels and actual
emissions, as well as to cover small emission increases due to equipment degradation over time.
This buffer allowed for variation in normal source operations and helped assure compliance with
the permitted limits. The commenter maintained that many companies routinely operated at
levels below the permitted limits.

The commenter (IV-D-292) gave an example of a company with permitted VOC
emissions of 500 tpy, but average actual emissions for the past 5 years of 300 tpy. The current
NSR rules would prohibit the source from increasing emissions to levels more than 340 tpy
without a full NSR review. If the source then wanted to make a change, it would have to either
accept an emission limit that was 52 percent less than the current limit or risk months of permit
negotiations and additional costly control requirements. Such a scenario would even prevent the
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installation of pollution prevention technology. The commenter argued that the NSR proposal
did not offer any relief from these problems.

5.4.2.10 Oppose because sources can already take an enforceable limit

Five industry commenters (IV-D-219, 254, 283, 284, 310), one utility industry
commenter (IV-D-282), and one regulatory agency (IV-D-305) maintained that the proposed
applicability test did not improve the NSR program because a source can already take an
enforceable limit to avoid regulation. Thus, the EPA’s proposed approach would complicate the
existing program while failing to provide any relief from administrative burdens. One of the
industry commenters (IV-D-284) argued that the temporary limit was no different than a
synthetic minor limit, except that the representative baseline emission level was artificially
diminished.

Response:

We agree with the commenters who argued that the “actual-to-enforceable-future-
actual” test proposed in the NOA would have been unnecessarily restrictive and burdensome due
to its creation of a temporary emissions cap and the elimination of the demand growth exclusion.
In addition, as mentioned above in the responses following section 5.3.2, we have concluded that
it is appropriate to extend the demand growth exclusion to all existing emissions units and the
emissions cap placed on units under the “actual-to-enforceable-future-actual” approach would
have likely prohibited such increases from occurring. The final rulemaking does not include this
test, but instead adopts the “actual-to-projected-actual” test for modifications to existing
emissions units . We disagree, however, with those commenters who felt that either test would
have adverse environmental effects. Under either approach, we indicated that the requirements
for an ambient impact analysis would follow the same procedures as contained in the current
rules. That is, emissions levels would continue to be determined in accordance with the existing
definition of “actual emissions,” which was to be retained for all NSR purposes other than
determining whether physical or operational change at an existing emissions unit (other than an
electric utility steam generating unit) would result in a significant emissions increase. The
requirement for an ambient impact analysis would continue to be triggered by an increase that
results in a significant net emissions increase, i.e., a major modification. The new approach
better ensures that a project will not be considered a major modification where there will not be
a significant emissions increase resulting from the modification project at the source.
Accordingly, the new approach can be summarized as follows:

. A source will determine the pre-change (baseline) actual emissions by calculating an
average annual emissions rate, in tons per year, using any consecutive 24-months during
the 10-year period immediately preceding the change. This rate may need to be adjusted
to reflect current emission factors.
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. A source will project post-change actual emissions rates, in tons per year, to reflect the
increase in actual emissions resulting from the proposed change, that is, excluding
increases that could have legally been accomplished during the baseline period, and that
are not related to the change. The projected actual emissions are not required to be
enforceable permit limits.

. When there is a reasonable possibility that the project may result in a significant
emissions increase (even though the projection of post-change emissions shows no
significant increase), the source must maintain sufficient emissions information for at
least 5 years following a physical or operational change to demonstrate that projected
actual emissions do not represent a significant emissions increase from the emissions
unit(s) modified, or affected by the modification. If during those years of recordkeeping
the source determines that its post-change annual emissions rate exceeds the baseline
actual emissions by a significant amount and is inconsistent with the original projection
of post-change emissions, then the source must submit a report to the reviewing
authority.

We are eliminating the existing applicability test for projecting post-change emissions at
existing EUSGUs and allowing them to use the new “actual-to-projected-actual” test now
applicable to changes at all existing emissions units, including replacement and reconstructed
units. In addition, EUSGUs must submit a notice to the reviewing authority prior to making the
proposed changes, and must report its post-change annual emissions rate to the reviewing
authority for the required period of time after the change. Also, we are codifying the
"2-years-in-5" presumption for calculating the baseline actual emissions for modified EUSGUE.
However, the "2-years-in-5" baseline method does not apply to EUSGUs when calculating
contemporaneous emissions changes for netting purposes. Instead, EUSGUs must continue to
use the current procedures based on the definition of “actual emissions.”

We agree that the reporting requirements that we originally proposed to apply to all
existing units would have been a burden on sources, but more so on the reviewing authority,
(that is to report every year for 5 or 10 years the annual emissions from the affected emissions
units, regardless of whether the emissions level exceeded the predicted level). However, we
disagree with the commenters who thought the added recordkeeping requirements would be too
burdensome. The new rules require a source to keep a record of its post-change emissions
projections, and, where there is a reasonable possibility that the project may result in a
significant emissions increase, to track the post-change emissions and retain those records on
site for 5 years (10 years if the physical or operational change at an existing emissions unit will
increase the unit's design capacity or its potential to emit a regulated pollutant) from the date a
modified emissions unit returns to regular operation. We believe that the new “actual-to-
projected-actual” test warrants these recordkeeping requirements (instead of a temporary
emissions cap, as required by the “actual-to-potential” test) in order to enable the source and
the reviewing authority to ensure that the physical or operational changes made at unit do not
actually result in a major modification. We believe the benefits to sources of the new
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applicability test outweigh any residual burden placed on them to maintain the necessary post-
change source records when they are required to do so. See also our response to comments on
this issue following section 4.2 of this volume.

We believe that these added recordkeeping and reporting (of emissions exceedances)
measures will improve the overall compliance rate and provide the information necessary for
reviewing authorities to assure that such changes are made consistent with the CAA
requirements. Altogether, we believe that the final rules focus on the types of changes occurring
at existing emissions units that are more likely to result in significant contributions to air
pollution. The final rules will also require greater accountability on a source’s part to retain
information from which the reviewing authority can determine the nature of any changes that are
made at specific emissions units, as well as the actual emissions increases that are associated
with those changes. We believe these added benefits far outweigh the additional burden of
maintaining the records. Additionally, many existing SIP programs (such as minor NSR
programs) already require such emissions tracking, so this requirement is generally not
considered to be an inappropriate or unnecessary burden on industry.

We disagree with those commenters who believed the actual-to-projected-actual test was
contrary to the CAA and WEPCO. Please see our responses in Sections 5.2.3 and 5.3.4 for
further details.

For our response as to why we do not believe the actual-to-projected-actual test should
include an enforceable emission cap , see Section 5.5.

Comment:
5.4.3 Adequacy of Existing Emission Projection and Tracking Abilities

5.4.3.1 Adequacy of existing emission projection and tracking
abilities for utilities

Two industry commenters (IV-D-263, 308) believed that the utility industry emission
projection and tracking abilities were adequate for purposes of applying the
actual-to-enforceable-future-actual test. One utility industry commenter (IV-D-294) stated that
power pools will continue to require utilities to accurately predict projected capacity utilization.
Therefore, the commenter argued, emission projection and tracking abilities will continue to
support the actual-to-future-actual test.

STAPPA/ALAPCO (IV-D-259) maintained that the deregulation of the utility industry
would change its ability to provide accurate emission projections. Local public utility
commissions had historically required utilities to make reliable estimates of future capacity
utilization, but deregulation of electric utilities was quickly reducing the public utility
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commission’s role. Therefore, according to STAPPA, utilities will no longer be able to
accurately project emissions.

5.4.3.2 Adequacy of existing emission projection and tracking
abilities for non-utilities

Fourteen industry commenters (IV-D-210, 221, 254, 260, 263, 264, 270, 273, 289, 299,
301, 308, 311, 313), two utility industry commenters (IV-D-252, 254), and one regulatory agency
commenter (IV-D-253) maintained that non-utility industry facilities do have sufficient
recordkeeping and reporting to track future emissions, with reliability comparable to that of the
utility industry sector. These commenters believed that requirements under the title V operating
permit program and other regulations adopted pursuant to the 1990 CAAA had improved the
emission projection and tracking abilities of non-utility sources so that they would be able to
comply with the actual-to-future-actual test. Furthermore, these commenters suggested that EPA
now has broad experience with a number of industries other than utilities.

Six industry commenters (IV-D-210, 263, 264, 270, 308, 313) cited the CAM rule as
providing substantially more information from the non-utility sector than was available when the
WEPCO rule was promulgated. Two industry commenters (IV-D-260, 313) noted that
requirements for yearly emission inventories would mean that adequate emissions tracking
information was available. These commenters further indicated that annual emission statements
of actual VOC and NO, emissions were currently required in the Northeast Ozone Transport
Region. Another industry commenter (IV-D-301) stated that they had completed an extensive
and costly project to establish accurate emission factors for many rubber manufacturing
processes, and that these factors could easily be used to quantify post-modification emissions.
One industry commenter (IV-D-311) stated that the ability to track emissions was dependent
upon assuming that demand for the company’s product was within projections.

Two regulatory agencies (IV-D-246, 287) and STAPPA/ALAPCO (IV-D-259)
maintained that non-utility industry facilities did not have adequate emission tracking and
projection capabilities. STAPPA/ALAPCO (IV-D-259) stated that emission factors and other
methods used by non-utility sources were not sufficiently accurate to quantify either past
emissions or future actual emissions. Two of these commenters (IV-D-246, 259) further
commented that most industries did not have ability to track NO, emissions in particular. One
commenter (IV-D-246) noted that emissions tracking might be adequate for some non-utility
sources using continuous emissions monitors (CEMSs), or that other stringent quality
assurance/quality control measures might be acceptable on a case-by-case basis.
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5433 Adequacy of existing emission projection and tracking
abilities should not be a consideration

Two industry representatives (IV-D-260, 313) commented that the adequacy of existing
emission projection and tracking abilities should not be a consideration in determining whether
to apply an actual-to-future-actual test. The commenters believed that the uncertainties
associated with an actual-to-future-actual test were probably less than those for an
actual-to-potential test because they were based on known factors and did not include safety
factors.

Response:

We believe that the tracking requirements in the final rules alleviate many of the
commenters’ concerns about industry’s alleged inability to predict their post-change actual
emissions increases. Numerous industry commenters indicated that they believed adequate
emissions predictions could be made. We agree that all sources are now in a better position to
predict post-change emissions increases. Nevertheless, when, according to its best calculations,
the physical or operational changes being planned for one or more existing emissions units at a
major stationary source will not constitute a major modification, yet there is a reasonable
possibility that the project may result in a significant emissions increase, the source must
document its findings [including a description of the project, an identification of emissions units
whose emissions could increase as a result of the project, the baseline actual emissions for each
emissions unit, the projection of post-change actual emissions before adjustments, the adjusted
post-change emissions (post-change actual emissions, or potential emissions) and the reason for
the adjustment (for example, increase in product demand unrelated to the change)]. If the
projection of post-change actual emissions shows a significant increase, the source must also
document its compliance with applicable netting procedures if it uses offsetting emission
reductions elsewhere at the major stationary source to avoid being a major modification. With
the exception of EUSGUs, however, sources are not required to report their post-change annual
emissions unless the recorded annual emissions rate in any given year exceeds the baseline
actual emissions by a significant amount and is inconsistent with the original projections.

In addition, where there is a reasonable possibility that the project may result in a
significant emissions increase (even though a source’s projection of post-change emissions
shows that it would not), the final rules require a source to maintain emissions data for all
emissions units that are changed. The source must maintain this information and compare it to
the calculated baseline actual emissions for at least 5 years. (We will presume that any
emissions increases that occur after 5 years are not associated with the physical or operational
changes.) If the project will increase the design capacity or potential to emit of any emissions
unit, the source must maintain and compare this data for that emissions unit to its baseline
actual emissions for 10 years. (This extended period allows for the possibility that the increased
capacity that the source added via the physical or operational changes could be fully utilized
during a normal business cycle.) The information that must be maintained may include
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continuous emissions monitoring data, operational levels, fuel usage data, source test results, or
any other readily available information of sufficient accuracy for the purpose of determining an
emissions unit's post-change emissions. With the exception of EUSGUs, the source must report
to the reviewing authority any post-change annual emissions rate only when that rate exceeds

the baseline actual emissions rate by a significant amount and is inconsistent with the original
projections. See, for example, new §52.21(r)(6)(iv). For EUSGUs, however, an annual report of
post-change annual emissions is required even when the projected post-change emissions rate is
not exceeded. See, for example, new §52.21(r)(6)(iii).

As mentioned earlier, we believe that these added recordkeeping and reporting measures
are justified and will improve the overall compliance rate and provide the information necessary
for reviewing authorities to assure that such changes are made consistent with the CAA
requirements. Altogether, we believe these regulatory amendments focus on the types of changes
occurring at existing emissions units that are more likely to result in significant contributions to
air pollution. The amendments will also require greater accountability on a source’s part to
retain information from which the reviewing authority can determine the nature of any changes
made to emissions units, as well as the actual emissions increases that are associated with those
changes.

Industry commenters generally indicated that they would be able to make a projection of
a project’s post-change emissions and track their actual emissions following the change as
required by the new “actual-to-projected-actual” applicability test. We believe that most
sources should be able to adequately project the emissions increases that will result from the
physical and operational changes that they choose to make. If for some reason the projection is
not accurate, the required tracking of emissions for 5 years following the changes will determine
whether a significant emissions increase has actually occurred. Where the change is found to be
a major modification, despite the projections made by the source, the reviewing authority will be
expected to proceed with the process of subjecting the source to the major NSR requirements.

We disagree with the commenter who stated that increased competition and deregulation
in the electric utility industry would lead to less accurate estimates of post-change utilization and
demand growth. Nevertheless, the new rules require modified EUSGUs to submit a notice to
the reviewing authority prior to beginning actual construction that is not considered a major
modification. and must submit post-change annual emissions rate data, in tons per year,
annually for 5 years after a change is made. Again, this requirement applies to EUSGUs when
the new “actual-to-projected-actual” applicability test shows that the change will not result in a
significant emissions increase at the unit (or significant net emissions increase at the source),
even in cases when the post-change annual emissions during the 5-year period do not show a
significant emissions increase. We believe these provisions will continue to provide accurate
information on post-change emissions at EUSGUs. Moreover, we believe that EUSGUs will
continue to have adequate emission projection and tracking capabilities, regardless of
deregulation of some aspects of public utilities. Also, EUSGUs are still required to meet
rigorous monitoring requirements under title IV.

[-5-28



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

5 - NOA Applicability
5.5 Proposal to Create Enforceable 10-year Emissions Level
Comment:
5.5.1 Support Enforceable 10-year Emission Level

One industry commenter (IV-D-273) and one utility industry commenter (IV-D-252)
supported the 10-year emission limit. Another industry commenter (IV-D-321) supported a
10-year tracking period, but did not specifically endorse the proposed enforceable 10-year
emission level. One industry commenter (IV-D-250) stated that a 10-year limit would be
acceptable if the applicant desires it.

One utility industry commenter (IV-D-252) believed the temporary emissions cap was
necessary to ensure that a significant net emissions increase did not occur. The commenter
stated that “Otherwise, as it stands now, if these estimates of future emissions prove to be low, it
is possible that a source would have inappropriately avoided NSR review at the time of the
modification of the unit and the only ‘penalty’ they would pay would be to install BACT or
LAER emission controls years after they would otherwise have had to.”

5.5.2 Oppose Enforceable 10-year Emission Level

Twenty-seven industry commenters (IV-D-219, 254, 260, 263, 264, 265, 266, 270, 279,
283, 289, 292, 293, 297, 298, 299, 301, 302, 304, 306, 307, 308, 310, 311, 313, 314, 315), eight
utility industry commenters (IV-D-251, 261, 266, 278, 279, 294, 300, 318), eight regulatory
agency commenters (IV-D-211, 216, 246, 255, 262, 287, 305, 317), STAPPA/ALAPCO
(IV-D-259) and four environmental commenters (IV-D-291, 303, 325, 327) opposed the
enforceable 10-year emission level for various reasons. One of the utility commenters
(IV-D-251) requested that the EPA withdraw the proposal for the 10-year limit.

One utility industry commenter (IV-D-251) questioned EPA’s statements regarding the
necessity of the 10-year cap. The commenter reminded the EPA that utility sources were already
required to submit 5 years of post-change emissions data to the reviewing authority. This
requirement would provide adequate assurance that a source did not inappropriately avoid NSR
review. The commenter also asserted that it was unlikely that a source would make a
modification and then wait 5 years to use the modification in order to avoid major NSR
permitting. The commenter also questioned how the current proposal alleviates EPA's concern
that reviewing authorities can "only examine data submitted after-the-fact by the source." The
commenter explained that once a source had committed to meeting a certain emissions level to
qualify for minor rather than major NSR, the source had accepted responsibility for ensuring
compliance with the emission limitations contained in the preconstruction permit. The
commenter contended that the proposed temporary cap just served to extend the period of
post-change data provision from 5 years to 10 years.
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5.5.2.1 10 years is too long

Twelve industry commenters (IV-D-263, 264, 270, 293, 297, 298, 301, 302, 307, 308,

313, 314) and one utility industry commenter (IV-D-261) maintained that 10 years was too long a
period for an enforceable emission level to be in place. These commenters believed that the
emission limit period did not have to equate to the look back period for determining the emission
baseline. Four industry commenters (IV-D-264, 270, 293, 313) explained that the purpose of the
two different periods was different. The look back period defined the representative year to
which future emissions could be compared. The future year determined whether a change caused
an emissions increase.

Seven industry commenters (IV-D-264, 270, 297, 298, 307, 313, 314) felt emission
increases would occur well before 10 years, and therefore believed the period for the limit was
too long. One industry commenter (IV-D-298) believed that any emissions increase resulting
from a change would occur in a short period of time, probably less than 2 years. The commenter
(IV-D-298) and another industry commenter (IV-D-302) recommended a 2-year limit if the EPA
were to adopt a limit.

Two industry commenters (IV-D-297, 314) indicated that 10 years could be several
product cycles, and that a 10-year limit would require a business to accurately forecast the
demand for products it was not yet making. One industry commenter (IV-D-307) agreed, stating
that market returns were expected and weighed before a project was constructed. Three other
industry commenters (IV-D-264, 270, 313) also indicated that changes were not generally made
to achieve benefits years into the future.

5.5.2.2 10 years is not long enough

Two environmental commenters (IV-D-291, 303) maintained that the emission limit must
be permanently enforceable by the EPA and by citizens, as provided in sections 113 and 304 of
the CAA. Three regulatory agencies (IV-D-211, 246, 262) and STAPPA/ALAPCO (IV-D-259)
also recommended a permanent limit. Another regulatory agency (IV-D-216) agreed that it was
preferable to track emissions indefinitely. These commenters noted that a short-term limit could
complicate future applicability determinations and compromise air quality.

STAPPA/ALAPCO (IV-D-259) also indicated that a temporary limit was inconsistent
with current practice, in which the permanent enforceable limit on PTE was contained in the
preconstruction permit and carried over into the title V permit.

5.5.2.3 Other reasons to oppose
Twelve industry commenters (IV-D-265, 266, 289, 293, 297, 301, 302, 304, 307, 313,

314, 315), five utility industry commenters (IV-D-271, 278, 294, 300, 318), and two
environmental commenters (IV-D-291, 303) opposed the enforceable 10-year emission level for
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various reasons. One utility industry commenter (IV-D-278) held that the 10-year limit would
not be a temporary limit, but would become a “de facto baseline” for any additional permitting at
the facility and would discourage reviewing agencies from allowing increases in PTE at the
facility. Two utility industry commenters (IV-D-278, 294) further explained that the 10-year
limit would likely be used in SIP planning to meet air quality goals, which would make it
unlikely that the reviewing agencies would allow an increase at the end of the 10-year period.
One of the utility industry commenters (IV-D-294) stated that the problem would be even worse
when the limits were met using pollution controls, as State law would force the source to
continue to operate the controls.

One industry commenter (IV-D-307) maintained that the 10-year limit was not based on
economic theory. The commenter had several questions about how the 10-year limit would
work, including whether the source would have to reassess changes made during the
10-year period, how the baseline would be determined if changes were made during the 10-year
period, and what would happen if the past actual emissions decreased.

One industry commenter (IV-D-265) and one utility industry commenter (IV-D-294)
opposed the 10-year limit because the regulatory structure for designing and implementing such
limits was in its infancy. Two utility industry commenters (IV-D-294, 318) stated that the EPA
had not explained how the temporary limit would be terminated or relaxed at the end of the
10-year period.

Another industry commenter (IV-D-301) opposed the 10-year limit because of the
additional enforcement liability it would impose. The commenter argued that it would be unfair
to subject a facility to enforcement proceedings if it exceeded the limit, as predicting future
emissions was difficult.

Two industry commenters (IV-D-289, 313) objected to the 10-year limit, claiming that it
usurped State prerogatives. The commenter stated that “How tightly to weave the PSD/NSR
applicability net is a decision for each State to make in the context of its SIP.”

An industry commenter (IV-D-266) stated that the unit would constantly be subject to a
“temporary” emissions limitation since the limit established for any given change would not
expire before the next change was made.

Three utility industry commenters (IV-D-271, 294, 318) felt the 10-year limit would
discourage sources from making efficiency improvements. Two of the commenters (IV-D-271,
294) stated that the efficiency improvements were required to reduce emissions, and the 10-year
limit was thus counter to the EPA’s greenhouse gas emission reduction program. One of the
commenters (IV-D-318) further explained that the temporary limits would make many projects
economically infeasible.
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5.5.2.4 Oppose 10-year limit because it is burdensome

Nine industry commenters (IV-D-219, 265, 272,297, 298, 301, 304, 314, 315), six utility
industry commenters (IV-D-268, 271, 275, 278, 294, 324), two regulatory agencies
(IV-D-255, 287) and STAPPA/ALAPCO (IV-D-259) opposed the enforceable 10-year emission
level on the grounds that it would create an administrative burden by increasing the number of
applicability determinations. One industry commenter (IV-D-298) and four utility industry
commenters (IV-D-268, 271, 275, 324) characterized the enforceable limit provision as
mandating formal applicability determinations.

One industry commenter (IV-D-301) stated that the limitations would also make
compliance overly burdensome and time-consuming. The commenter (IV-D-301) believed that a
10-year period as opposed to a 5-year period would create additional burdens.

Two regulatory agency commenters (IV-D-255, 287) and STAPPA/ALAPCO (IV-D-259)
believed that the additional work required for establishing the temporary limits and tracking
emissions would create a severe administrative burden for State and local reviewing agencies.
STAPPA/ALAPCO (IV-D-259) explained that the temporary limits would require additional
preconstruction permits, even though some of the changes would be true minor NSR changes
under the current rules and do not require a permit now. Such permits would necessitate public
comment and reopening permits to include applicable monitoring and recordkeeping
requirements, which would require additional staff time and resources. Tracking the actual
emissions resulting from numerous modifications would also be unwieldy.

One industry commenter (IV-D-219) and one regulatory agency commenter (IV-D-317)
opposed the temporary limit asserting that, because it would cover modifications that would be
minor or exempt under the current rules. The regulatory agency commenter (IV-D-317) further
explained that the temporary limit would create an additional administrative burden by covering
these types of changes.

Two utility industry commenters (IV-D-278, 294) objected to the 10-year limit because it
would impose a “hard limit” on emissions, including emission increases due to changes that
would not be regulated under the current rules. The proposed limit would thus be more
burdensome than the current rules. One of these commenters (IV-D-278) interpreted the 10-year
limit as a major shift in the applicability of the rules that would hamper operational flexibility.
Two utility industry commenters (IV-D-294, 318) argued that the 10-year limit would prohibit
production rate increases or increases in hours of operation. According to the commenter, this
inability to increase utilization would severely affect electric reliability and lead to brownouts or
blackouts.

One industry commenter (IV-D-265) believed the temporary limit would impose a severe

burden in unpredictable markets. Another industry commenter (IV-D-304) stated that the
temporary limit would exacerbate administrative burden because it would involve the same
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permitting process required under the current approach, but would require more permit revisions.
Another industry commenter (IV-D-315) explained that the permit emission limits may change at
the end of the 5-year period. Therefore, the commenter asserts that a 10-year limit would create
confusion and additional burden.

One utility industry commenter (IV-D-300) opposed the 10-year limit because it was
more stringent than the current rules.

5.5.2.5 Oppose 10-year limit because it is like PTE

Five industry commenters (IV-D-263, 283, 304, 306, 308) and two utility industry
commenters (IV-D-278, 300) viewed the enforceable 10-year emission level as similar to the
current procedures for limiting PTE by obtaining a synthetic minor permit limit. The
commenters believed there was no advantage to including another such mechanism in the
permitting rules. One of these commenters (IV-D-304) maintained that there would be so many
changes that the temporary limit would not ever expire. Therefore, the proposed approach would
in effect be an actual-to-potential methodology because a temporary limit would always exist.

5.5.2.6 Oppose 10-year limit because lower than PTE limit

Five industry commenters (IV-D-266, 292, 298, 304, 310) opposed the enforceable
10-year emission level because it would be based on actual emissions, which were typically
lower than the allowable emission levels on which current enforceable limits were based. One
industry commenter (IV-D-298) explained that enforceable emission limits under the NOA
proposal would be even tighter than PTE limits because the limits would be based on actual
emissions. The limits would thus be below the significance levels. In cases where a second or
third change occurred, additional tightening of the limit would occur. The 10-year limit would
thus restrict operating flexibility. Because the limit would be lower than a limit set under the
PTE approach, one industry commenter (IV-D-304) stated that the limit would be an unnecessary
barrier to productivity and would restrict the source from making changes that were not regulated
under NSR.

5.5.2.7 Oppose 10-year limit because it is illegal

Three industry commenters (IV-D-265, 304, 307), two utility industry commenters
(IV-D-279, 294), one regulatory agency (IV-D-305), and one environmental group (IV-D-303)
asserted that the 10-year limit would be illegal. One regulatory agency (IV-D-305) and one
environmental group (IV-D-303) believed the 10-year limit contravened the CAA because
requirements under it should be enforceable for their duration.

One utility industry commenter (IV-D-279) stated that the WEPCO and Puerto Rican

Cement court cases found “EPA’s imposition of a federally enforceable permit limit at the NSR
trigger level unreasonable.” One industry commenter (IV-D-304) argued that the 10-year limit
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exceeded statutory authority by requiring a Federal permit exercise in cases where the emission
increase did not exceed the significance level. The commenter claimed that his requirement
would thereby subject all sources to some form of major NSR program regulation. The
commenter (IV-D-304) compared the temporary limit to the erroneous implementation of the
modification provisions in the 1978 NSR rules, which the 4labama Power court overturned.
One utility industry commenter (IV-D-294) agreed that the WEPCO rule allows insignificant
increases in emissions without requiring an emissions cap.

One industry commenter (IV-D-307) argued that the 10-year limit was inconsistent with
the existing rules at 40 CFR 52.21(r)(4), which require a source to be subject to major NSR if it
increases its emissions after accepting an emission limit to remain a minor source. To correct
this problem, the commenter further maintained that regulatory language would be required to
state that the source would regain all the temporarily foregone utilization emissions without
triggering NSR review at the end of the 10-year period.

Another industry commenter (IV-D-265) maintained that the EPA had no authority to
require sources to cap their plantwide emissions in the absence of NAAQS and increment
violations.

5.5.2.8 Oppose 10-year limit because cannot track emissions

One industry commenter (IV-D-315) maintained that it was impossible to track emissions
for a 10-year period. The commenter explained that most industries cannot anticipate product
mixtures, market demand, and raw materials accurately for more than 5 years.

5.5.3 Retain 5-year Tracking

Thirteen industry commenters (IV-D-250, 254, 260, 263, 298, 299, 301, 304, 307, 308,
311, 313, 315) and one utility industry commenter (IV-D-318) supported retaining a 5-year
tracking period, as opposed to requiring a 10-year enforceable emission limit. The commenters
maintained that a 5-year period would be consistent with the requirements under title V and that
industry forecasting was often performed 5 years forward.

An industry commenter (IV-D-311) stated that returns on investments must be made in a
shorter period of time than 10 years; therefore, 5-year tracking was adequate. The commenter
noted that they usually required a return within less than 2 years. Two other industry
commenters (IV-D-260, 313) noted that the EPA had accepted a 5-year period under the WEPCO
rule, and thus questioned why the time period would need to change now.
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5.5.4 Other Comments Concerning 10-year Enforceable Limit
5.5.4.1 Two-year limit is preferable

Four industry commenters (IV-D-264, 270, 298, 313) preferred a 2-year enforceable limit
if the EPA adopted an enforceable limit. The commenters argued that any emission increases
resulting from a change would occur within 2 years.

5.5.4.2 Additional comments concerning 10-year limit

Two industry commenters (IV-D-263, 308) and one utility industry commenter
(IV-D-261) preferred a 5-year limit rather than a 10-year limit. Two of the commenters
(IV-D-263, 308) specifically identified a 5-year limit (not just 5 years of tracking emissions) as
preferable to not allowing the use of the actual-to-future-actual methodology. The commenters
(IV-D-263, 308) proposed that title V and CAM compliance certifications be used to verify the
annual emission reports that would be submitted. Failure to submit the reports would be a
separate violation of the NSR program. If the actual emissions exceeded the applicable NSR
threshold during the 5-year period, the source would then have to undergo NSR review.
Advance notice of using the actual-to-future-actual methodology would be required. Another
industry commenter (IV-D-299) noted that a 5-year limit would be acceptable if it included a
reasonable cushion over the future actual emission level to provide operational flexibility.

One industry commenter (IV-D-304) provided an alternative actual-to-future-actual
approach in which there would be no temporary emission limit. Under the approach, the source
would calculate and document past actual emissions and anticipated future actual emissions for
each regulated pollutant. Ifthe change would not increase emissions over the significance levels,
the source would then submit a notification to the reviewing authority. The notification would
include a description of the modification and the results of the actual emission estimates. The
source could then make the change, but would have to track emissions for 5 years after the
change and report them periodically. The commenter clarified that the notification and reporting
provisions would be required in the rule. The commenter (IV-D-304) believed that this approach
would eliminate the need for preconstruction review and temporary limits while providing
sufficient compliance assurance and enforcement of major NSR requirements.

One utility industry commenter (IV-D-261) opposed the 10-year limit because it would
mean that the permit limit, which was based on actual emissions, would be lower than the NSR
applicability thresholds. The commenter gave the example of an actual projected future
emissions increase of 30 tons of NO, where the NSR significance level was 50 tons. The permit
should allow 49 tons of additional NO, emissions, the commenter maintained.

Another utility commenter (IV-D-252) maintained that the temporary limit should only
last for 5 years if the demand growth provisions were eliminated.
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One regulatory agency (IV-D-317) and STAPPA/ALAPCO (IV-D-259) offered two
alternative proposals. The first was to exclude changes that did not increase emissions above the
regulatory thresholds from the temporary limit. The second was to allow States to develop
streamlined methods for dealing with minor changes. These streamlined methods would include
compliance determination procedures, which would allow the temporary limit to be incorporated
into the SIP. Under such an approach, the reviewing authority could issue a permit setting the
temporary limit without providing for additional public comment. However, this approach
would be contingent upon the SIP allowing such a procedure.

STAPPA/ALAPCO (IV-D-259) also recommended that NSR applicability be assessed
any time that a synthetic minor or temporary permit limit was removed. Otherwise, the source
could increase capacity, just as if new physical capacity were being added. This approach would
eliminate any ambiguity about whether an increase that occured more than 10 years after the
change would trigger NSR.

One regulatory agency (IV-D-320) requested that the EPA clarify what emission limits
would apply to a source after the temporary limits had expired, as the temporary limit established
minor source status. The commenter questioned whether the title V permit would have to be
modified upon expiration of the temporary limits or whether the limits that would apply upon
expiration of the temporary limits would be incorporated into the permit at the time of issuance.

One regulatory agency (IV-D-255) supported a 10-year tracking period for utilities only.
Another regulatory agency (IV-D-305) believed that the enforceable limit should be for the same
period of time as the source’s operating and minor source permits.

Response:

After a thorough review of all the comments received both in support and opposition to
establishing a 10-year enforceable limit on the projected post-change actual emissions, we
decided not adopt a requirement that would establish a source’s projection of post-change
actual emissions as an enforceable limitation. If we were to establish a permanent cap, then it
would be similar to the existing “actual-to-potential ” test, and such emissions increases as
those resulting from demand growth would likely be prohibited under the cap. We do not
believe that a 10-year cap is necessary to ensure that a significant net emissions increase does
not occur. Notwithstanding the absence of such an enforceable restriction, if the annual
emissions rate of a regulated NSR pollutant from the project is determined in a given calendar
year to have resulted in a significant emissions increase or significant net emissions increase at
the major stationary source, then a source must report this increase to the reviewing authority.
If this increase is related to the physical or operational change, then the source may be required
to comply with the major NSR requirements, such as an evaluation of BACT, and an analysis of
air quality impacts to ensure that a major modification does not cause or contribute to a
violation of any NAAQS or PSD increments. Moreover, sources may be subject to an
enforcement action for being in violation of the major NSR requirements. Thus, we believe that
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the existing requirements prohibiting the construction of a major modification without
undergoing major NSR make any additional requirement for an enforceable emissions
cap—short-term or longer-- unnecessary to ensure compliance.

We agree with the commenters who claimed that the 10-year enforceable limit could
inappropriately place an emissions cap on a source that is capable of operating at levels that
could cause emissions achieving—and possibly exceeding—that cap in the absence of a physical or
operational change. As alluded to above, a cap based on the maximum emissions increase
resulting from the physical or operational changes would likely prevent a source from increasing
production levels that would otherwise be allowed.

Additionally, we are concerned that an enforceable post-change actual emissions level
may place an unmanageable resource burden on reviewing authorities. As claimed by a number
of industry and regulatory agency commenters, States would have to establish the 10-year
enforceable caps through some form of applicability determination and issue a minor source
permit, SIP revision, or other legal mechanism—even in cases where the change was not subject
to minor NSR or other SIP programs .

As previously mentioned, for any project using the “actual-to-projected-actual”
applicability test, when there is a reasonable possibility that the project may result in a
significant emissions increase, the new rules require that a source’s projection of post-change
actual emissions must be tracked against a modified unit’s emissions for 5 years following
completion of the changes. We will presume that any increases that occur after 5 years are not
associated with a physical or operational changes. If, however, one of the effects of the physical
or operational change(s) is to increase a unit's design capacity or potential to emit, such that a
significant emissions increase could result, but the source does not believe that the new capacity
or potential to emit will be fully utilized (so as not to cause a significant net emissions increase),
the projection of post-change actual emissions must represent the maximum actual annual
emissions rate that will result from the unit in any one of the 10 calendar years after the change.
This extended period allows for the possibility that the increased capacity that was added via the
physical or operational changes could be fully utilized during a normal business cycle.

5.6 Comments Concerning Elimination of the Demand Growth
Exclusion

Comment:
5.6.1 Support Eliminating Demand Growth Exclusion
Five regulatory agency commenters (IV-D-216, 247, 253, 305, 317), STAPPA/ALAPCO

(IV-D-259) and five environmental commenters (IV-D-291, 303, 324, 327, 393) supported
eliminating the demand growth exclusion.
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One regulatory agency (IV-D-216) maintained that a facility’s post change emission
increases due to demand growth could not be disassociated from those that resulted directly from
the physical or operational change.

One environmental commenter (IV-D-303) stated that, “There simply is no logic to
support a claim that demand growth resulted in an emission increase but the change itself did
not.” The commenter further maintained that the EPA never had a permissible rationale for
demand growth.

5.6.2 Oppose Eliminating Demand Growth Exclusion

Twenty-eight industry commenters (IV-D-208, 212, 219, 221, 250, 260, 264, 265, 266,
270, 283, 284, 285, 289, 292, 293, 298, 299, 301, 302, 304, 306, 307, 310, 311, 312, 313, 319),
and 23 utility industry commenters (IV-D-252, 257, 268, 269, 271, 275, 276, 278, 279, 280, 281,
282,286,294, 295, 300, 316, 318, 322, 323, 324, and IV-G-22, 23) opposed eliminating the
demand growth provisions, stating that market factors do independently cause emission increases
absent physical and operational changes. The commenters objected to what they considered to be
the EPA’s irrefutable presumption that all emission increases result from physical or operational
changes. Eight utility industry commenters (IV-D-257, 279, 280, 281, 295, 323, 327, and IV-G-
22) further maintained that the EPA was incorrectly establishing an irrefutable supposition that
any non-routine change would result in the unit operating at its maximum design PTE. One of
these commenters (IV-D-279) argued that emission units could be operated at higher capacity
absent physical or operational changes, so that it was incorrect to assume that a change
automatically resulted in an increased capacity and higher emissions.

These commenters also indicated that demand could increase coincidentally with a
physical or operational change, but be unrelated to the change. Such increases associated with
demand should not be subject to an applicability test predicated on whether a physical or
operational change occurred. Three industry commenters (IV-D-285, 310, 319) noted that
changes were often made to increase efficiency to stay competitive. Even though production
increases, such changes would not increase emissions because the newer process was more
efficient (and less polluting) than the process it replaced.

5.6.2.1 Oppose eliminating demand growth for utilities
Twenty-two industry commenters (IV-D-219, 254, 260, 264, 266, 270, 283, 284, 285,
289, 293, 298, 299, 301, 302, 304, 306, 307, 311, 312, 313, 319), and thirteen utility industry

commenters (IV-D-257, 278, 279, 280, 281, 282, 286, 294, 295, 300, 316, 323, and IV-G-22)
stated that they specifically opposed eliminating the demand growth provisions for utilities.
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5.6.2.2 Oppose not extending demand growth for non-utilities

Twenty-three industry commenters (IV-D-212, 219, 254, 260, 264, 266, 270, 283, 284,
285, 289, 293, 298, 299, 301, 302, 304, 306,307, 311, 312, 313, 319), and thirteen utility
industry commenters (IV-D-257, 278, 279, 280, 281, 282, 286, 294, 295, 300, 323, 324, and IV-
(G-22) stated that they specifically opposed not extending the demand growth provisions to other
industries. One industry commenter (IV-D-254) endorsed the July 1996 NSR Reform package
concepts, which included the actual-to-future-actual test without removing the demand growth
provisions. The commenter (IV-D-254) further indicated that they would have the data to make
the demand growth concept viable.

5.6.3 Other Comments Regarding Demand Growth Exclusion
5.6.3.1 Contrary to court, law, policy

Twelve industry commenters (IV-D-264, 265, 266, 270, 284, 285, 298, 307, 311, 312,
313, 319), and sixteen utility industry commenters (IV-D-257, 269, 271, 275, 276, 278, 279, 280,
281, 282, 286, 294, 295, 300, 323, and IV-G-22) maintained that demand growth exclusion was
legally required under the CAA, the WEPCO court decision, and existing EPA regulations.
These commenters asserted that the EPA’s current statements in the NOA contradict EPA’s
previous acknowledgment of the causation factor in the preamble to the WEPCO rule. Six utility
industry commenters (IV-D-257, 280, 281, 295, 323, and IV-G-22) quoted the EPA’s statement
in the preamble to the WEPCO rule (57 FR 32327) that “the analysis of the causation
requirement may disclose that an emissions increase that follows a non-routine physical or
operational change is merely coincidental and in fact results from independent factors such as
demand growth.” One utility industry commenter (IV-D-294) cited the April 6, 1993 EPA policy
memo from David McKee as evidence that the EPA recognized that fuel switches may not lead
to increased utilization.

5.6.3.2 Independent factors causing emission increases

Six industry commenters (IV-D-260, 265, 307, 311, 313, 319) and ten utility industry
commenters (IV-D-257, 271, 279, 280, 281, 294, 295, 316, 323, and IV-G-22) identified a
number of reasons why they believe that emission increases unrelated to physical or operational
changes occur. These included general improvements in the economy; deterioration of
equipment; making changes to comply with EPA, OSHA, or disability regulations; demand
skyrocketing because the product becomes a fad; a mishap from one supplier causing increases
for another supplier; the decreasing of the raw material price; a factory making a competing
product closes; new management techniques allowing the company to cut prices; new markets
developing; demand in existing markets increasing; one unit increasing its output because
another unit had shutdown or had been physically or legally restrained; increasing output due to a
meteorological condition such as heat wave; severe storms or system breakdowns reducing unit
utilization for extended periods; variations in regional electric utility demands; variations in
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electricity demand from large industrial users; investments to improve efficiency and reliability;
and improved economic conditions in other economic sectors.

One utility industry commenter (IV-D-316) gave an example where the natural variability
of the fuel supply, which was an independent factor, would cause the facility to violate
an enforceable permit limit such as the EPA was proposing to adopt. In the example, the amount
of energy generated, efficiency, and fuel source remained the same over a 10-year period.
However, the fuel supply sulfur content varied enough to cause an exceedance of the permit limit
in all but one of the 10 years in the baseline period. The commenter believed that not
recognizing the fuel supply variability as an independent factor, in combination with using the
current emission factor for the baseline determination, would lead to the violation. Therefore,
the rules should account for independent factors in determining both whether a major
modification occurs and in setting the enforceable emission level.

Another utility industry commenter (IV-D-294) cited a recent decision in which the EPA
agreed with Eli Lilly that increases in utilization were related to weather conditions. Eli Lilly
proposed switching to natural gas combustion at three existing coal-fired boilers. The change
would decrease emissions, but the lower costs from using natural gas would increase utilization.

An industry commenter (IV-D-311) noted that there was a flood of extraordinarily cheap
raw aluminum in the early 1990's when the Soviet Union collapsed and Russian companies sold
off stockpiles of aluminum that had already been produced. This event curtailed aluminum
production in the United States. However, the commenter stated that aluminum manufacturers
later increased production. The increased production was a result of demand growth due to
external factors beyond the company’s control. No modifications occurred, the facilities
remained in the State emission inventories, and permits were not rescinded. Therefore,
according to the commenter, it would be incorrect to characterize the increased production as the
result of a physical or operational change.

5.6.3.3 Source must demonstrate independent factors

One industry commenter (IV-D-307) and one utility industry commenter (IV-D-252)
believed that the EPA should retain the demand growth provisions but require the source to
demonstrate that demand growth, rather than the physical change or operational change, caused
increased emissions. One of these commenters (IV-D-252) stated that the EPA had the discretion
to provide the burden of proof on the source for demonstrating demand growth eligible for the
exclusion. The commenter (IV-D-252) suggested that the EPA use this discretion as a practical
and fair way of preserving the exclusion. The commenter (IV-D-252) further stated that one way
to demonstrate increased utilization of a unit resulting from demand growth, as opposed to a
physical change, was to use load growth factors available for the NERC regions within which a
particular electric company operates.
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5.6.3.4 No technical basis for removing demand growth

Three industry commenters (IV-D-264, 270, 313) claimed that the EPA had not
“conducted any real world study to support its assertions” concerning demand growth. One
utility industry commenter (IV-D-281) noted that the EPA’s “experience” lead to the conclusion
that sources generally make changes to improve market position.

5.6.3.5 Burdensome to eliminate demand growth

Two industry commenters (IV-D-284, 285) and three utilities (IV-D-281, 282, 286) stated
that removing the demand growth provisions would create additional burdens for sources. The
commenters indicated that removing the demand growth provisions would create many
additional and unnecessary regulatory reviews. One utility industry commenter (IV-D-282) was
concerned that eliminating demand growth would make it more difficult to make the changes
necessary to comply with new title [V and NO, SIP call requirements.

5.6.3.6 Eliminating demand growth would discourage changes to
improve efficiency and reliability

Eight utility industry commenters (IV-D-257, 279, 280, 281, 282, 295, 323, and IV-G-22)
maintained that eliminating demand growth would discourage changes to improve efficiency and
reliability. These utilities stated that projects to improve efficiency, reduce costs, or maintain
reliability were necessary to stay in business and may or may not contribute to an improvement in
market share. Ifthe demand growth provisions were eliminated, it would be difficult to make the
necessary changes to conduct business in a competitive world economy. One utility industry
commenter (IV-D-279) specified that operating at lower efficiency results in higher fuel
consumption and an increase in emissions of the NSR regulated pollutants. One other utility
commenter (IV-G-23) also stated that eliminating the causation requirement would be a strong
disincentive toward projects that could increase efficiency, lower emission rates, or were
otherwise environmentally beneficial.

One utility industry commenter (IV-D-279) also argued that eliminating demand growth
would be restrictive because it would effectively limit a source to the level of its past actual
emissions.

5.6.3.7 Other comments on demand growth

Two industry commenters (IV-D-263, 308) did not directly state support or opposition for
removing the demand growth provisions. However, the commenters preferred that the EPA
clarify that the regulations at 40 CFR 52.21(b)(2)(ii1)(f) were not being eliminated. These
provisions allow increases in production rates and hours of operation without a modification.
According to the commenters (IV-D-263, 308), the EPA should specify that increases in
production rates and hours of operation were a separate issue from demand growth.
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One utility industry commenter (IV-D-252) offered two methods of isolating changes due
to demand growth. The first method was to use load growth factors from the NERC region. The
commenter compared this approach to that used under the Acid Rain rules. Under those rules, a
unit did not have to decrease its SO, allowance if it could be demonstrated that underutilization
was due to decreased utilization in the NERC region. The second, and their preferred option,
was to require the owner of the unit to submit proof at the time of NSR review that increases in
capacity factor at the unit (relative to the baseline level) could be accommodated without any
capital expenditures. The commenter explained that this approach was similar to the NSPS
methodology for determining emission rates before and after a proposed physical change.

Two industry commenters (IV-D-250, 299) noted that title V monitoring requirements
could be used to verify demand growth. One of the commenters (IV-D-250) further indicated
that the reviewing agency could specify a test for verifying emissions due to demand growth.
Two industry commenters (IV-D-298, 304) recommended that the EPA retain the demand
growth provisions but add notification and reporting requirements. One industry commenter
(IV-D-304) offered an alternative proposal in which the demand growth provisions would be
retained, but sources would be required to keep records and report emissions occurring after the
change. Any use of the demand growth provision, including a detailed justification, would be
recorded. The commenter believes this approach would ensure compliance and enforcement
with the demand growth provisions.

One industry commenter (IV-D-265) questioned whether the EPA was presuming that
any change always brings the affected unit to its maximum emission levels or that any change
causes any emissions increase that may take place at that unit over the next 10 years.

Other industry commenters (IV-D-264, 270, 313) supported the demand growth
provisions because these provisions make it explicit that emission increases that were not caused
by the change must be excluded from the applicability determination. The commenter thinks the
demand growth provisions thus eliminate confusion regarding how emissions should be
calculated.

Two industry commenters (IV-D-289, 313) stated that in some cases a company will be
able to factor demand growth accurately in estimating emission increases and in other cases it
will not. However, the EPA should still allow demand growth exclusions. Instead, the EPA
should provide guidance on methodologies and burden of proof.

One industry commenter (IV-D-212) recommended that demand growth be retained for
essential public service facilities as long as their capacity remains in conformity with population
growth in their respective service areas. This commenter offered to assist the EPA with
developing the definition of essential services.

One industry commenter (IV-D-221) saw no justification for eliminating this exemption
and stated that emission calculations should be the same for everyone. A utility industry
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commenter (IV-D-269) suggested that instead of eliminating all load growth, EPA should allow
future growth consistent with what had occurred over the baseline period.

One industry commenter (IV-D-272) stated that most non-utility sources would not be
able to take advantage of the actual-to-future-actual methodology unless the demand growth
exclusion was retained. Otherwise, the commenter indicated, the non-utility sources would
project significant future actual emission increases.

One industry commenter (IV-D-307) recommended that the EPA convene a group to
discuss why the recordkeeping and notification provisions in the WEPCO rule had not worked
(in EPA’s view) and changes that could be made so that the exclusion could be used more easily
by the rest of the industry. One utility commenter (IV-G-23) also suggested that EPA’s efforts
should be focused on developing meaningful guidance to address perceived concerns with the
WEPCO rule, rather than simply discarding the rule.

One industry commenter (IV-D-301) stated that demand growth was especially necessary
for cyclical industries such as the rubber manufacturing industry. The commenter (IV-D-301)
noted that an increase in demand for automobiles could increase demand for rubber tires in the
time period after a modification occurred. In this case the increased emissions would not be
related to the modification, but to the increased demand for rubber tires.

One utility commenter (IV-G-23) stated that EPA’s proposal eliminates the causation
requirement from the existing NSR rules. The causation requirement has always been required to
show that a physical or operational change was a modification and that the modification itself
resulted in a significant emissions increase.

Response:

We agree with those commenters who opposed eliminating the demand growth provisions
when the emissions increase resulting from such growth is unrelated to the physical or
operational changes at the source. Moreover, we agree with the commenters who believed this
provision should apply to all industries, not just EUSGUs. We have concluded that this
provision is appropriate and consistent with both the statute and implementing regulations,
which suggest that there should be a causal link between the proposed change and any
post-change increase in emissions, that is, "...any physical change or change in the method of
operation that would result in a significant net emissions increase..." [emphasis added]. See, for
example, existing §52.21(b)(2)(i). While in a very few cases it may be difficult to determine
whether a particular emissions increase is directly attributable to a physical or operational
change that is made to an emissions unit, it would be inappropriate to completely eliminate the
availability of the exclusion to everyone. Consequently, the final rules follow the 1996 NPRM in
that when a projected increase in equipment utilization is in response to a factor such as growth
in market demand, the emissions increases may be subtracted from the unit's post-change actual
emissions if it can be shown that the unit could have achieved the necessary level of utilization
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during the consecutive 24-month period selected to establish the baseline actual emissions, and
the increase is unrelated to the physical or operational change(s) made to the unit. See, for
example, new §52.21(b)(41)(ii)(c). On the other hand, if the operation of an emissions unit to
meet a particular level of demand could have been accomplished during the representative
baseline period, but it can be shown that the increase is related to the changes made to the unit,
then the emissions increases resulting from the increased operation must be attributed to the
modification project, and cannot be subtracted from the projection of post-change actual
emissions. It is, therefore, very important that the source retain a record of all information
available to support its initial claim that an emissions increase predicted to occur as a result of
demand growth did not result from the physical or operational change to an emissions unit. This
information may be required by the reviewing authority should there be a question about the
project being a major modification.

5.7 Should the Actual-to-enforceable-future-actual Test Apply to
Increases in Design Capacity or PTE?

Comment:
5.7.1 Support Applying to Increases in Design Capacity or PTE

Nine industry commenters (IV-D-208, 260, 266, 285, 298, 304, 307, 311, 313) agreed
that the actual-to-enforceable-future-actual test should be available for increases in design
capacity or PTE. These commenters argued that it was inappropriate to automatically assume
that such increases will affect normal operations, which would require the potential-to-potential
test. One utility industry commenter (IV-D-208) maintained that modifications that increase
capacity generally do not increase emissions because these modifications improve efficiency and
add better control devices, allowing units to operate at higher capacity with lower emissions.
One industry commenter (IV-D-307) believed that the new applicability test would have little
value if increases in design capacity or PTE were not covered.

One industry commenter (IV-D-304) stated that changes that increase the design capacity
or PTE of a unit but do not affect “normal operations” were common. The commenter
(IV-D-304) gave the example of replacing an existing conveyorized solvent cleaning machine
with a similar machine having 20 percent more capacity. The change would simply “speed up”
normal operations. The future actual emissions could easily be calculated on the basis of past
operating experience.

Two industry commenters (IV-D-260, 313) noted that the use of the
actual-to-future-actual methodology for increases in design capacity or PTE should not mean that

such changes would require an enforceable emission limit.

Another industry commenter (IV-D-311) questioned why the EPA was worried about this
issue. To increase design capacity was very expensive. Therefore, it could be assumed that a
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company would use the additional capacity as soon as it was available. A temporary limit in this
case would be a moot point.

5.7.2 Oppose Applying to Increases in Design Capacity or PTE

Two regulatory agency commenters (IV-D-287, 305) opposed using the
actual-to-enforceable-future-actual test for increases in design capacity or PTE. One regulatory
agency commenter (IV-D-305) maintained that physical or operational changes that increase
design capacity or PTE should be treated just as any other modification would be under the
current rules, using an actual-to-potential test. One regulatory agency commenter (IV-D-287)
maintained that increasing the design capacity or PTE would alter normal operations and make
previous actual emissions “unreliable and irrelevant.” The commenter (IV-D-287) instead
recommended that increases in design capacity be evaluated using PTE.

One industry commenter (IV-D-285) believed that increases in design capacity or PTE do
not require applicability determinations at all. The commenter stated that Congress never
envisioned that the NSR program would hamper a source’s ability to increase utilization up to its
original design capacity.

5.7.3 Assuming the actual-to-enforceable-future-actual test is appropriate
for increases in design capacity or PTE, is it appropriate to assume
that any emission increases resulting from the change will occur
within 10 years of the change?

5.7.3.1 Yes, appropriate to assume emission increases will occur
within 10 years of the change

One regulatory agency commenter (IV-D-287) stated that the 10-year period would
redefine normal operations for the changed unit, and there would be no need to track emissions
after that period.

5.7.3.2 Not appropriate to assume emission increases will occur
within 10 years of the change

One environmental commenter (IV-D-303) stated that, “There is no provision in the CAA
that says such increases may be ignored if they occur more than ten years after the change.” The
commenter further maintained that the EPA’s proposal was based on a presumption that there
was no emission increase 10 years after the change. Plants with changes were the ones that had
emission increases and it is an “exercise in fantasy” to claim that emission increases would occur
without the change, the commenter stated.
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5.7.4 Other Comments on Design Capacity Increases

A regulatory agency (IV-D-287) commented that it would be difficult to determine what
BACT or LAER would be at the end of the 10-year period following a capacity or PTE increase.
This commenter recommended a de-evaluation of the economic factors involved in determining
BACT if the applicability determination was delayed because the company initially increases
capacity and then later (that is, after the end of the 10-year period) utilizes it.

One industry commenter (IV-D-307) questioned the meaning of the EPA’s statement in
the preamble regarding a “mode of operation that could not have been achieved without the
change.” The commenter was concerned that this “ambiguous term” would mean that some
types of changes would be excluded from the actual-to-future-actual test. The commenter stated
that it was unclear what the EPA was requesting comment on, and questioned why the EPA was
posing questions concerning increases in design capacity. The commenter believed that the
EPA’s intent was to eliminate exclusions for repairing and replacing basic equipment because
these repairs and replacements increase utilization. The commenter requested that, if that was
the case, the EPA state this argument directly for public comment. They stated that the practical
implication of EPA’s position was that sources keep duplicates of all parts (for example, 1980
pumps if the plant was built in 1980). Such a requirement was never intended under the 1980
PSD rules, the commenter maintained.

Response:

We do not believe that every modification that includes added capacity or PTE is
intended for full use of that new capacity or PTE. Such actions could well be intended to
enhance current operations without resulting in increased production or operation. However,
where a source does intend to use the added capacity, we believe it is reasonable to assume that
the capacity will be utilized within the source’s normal business cycle. Sources are not likely to
wait more than 10 years to use capacity simply to avoid NSR. Therefore, under the new rules,
sources are not required to count the emissions increase that would result from full use of new
capacity or PTE if they conclude that such capacity or PTE will not be fully utilized and the
emissions increase resulting from that portion of the capacity that will be used will not result in
a significant emissions increase from the modification or a significant net emissions increase at
the source. The new requirements include a provision that requires sources to monitor the
emissions from the modification project for 10 years following the resumption of regular
operation of the emissions units modified, or affected by the modification. The 10-year period
reflects our determination that this time frame is sufficient to encompass the normal business
cycle for industry in general. This extended recordkeeping requirement represents a special
condition that supersedes the normal 5-year period for the recordkeeping requirements being
adopted in the final rules. During the 10-year period, a source must report to the reviewing
authority any information that indicates that the modification project at its facility did actually
exceed the baseline actual emissions by a significant amount, and is inconsistent with the
original projections. As mentioned earlier, we have decided not to adopt the “actual-to-
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enforceable-future-actual” test in the final rulemaking, Instead, we have adopted the “actual-to-
projected-actual” test. Accordingly, the new applicability test includes the provision described
above calling for a 10-year recordkeeping period when a project deemed not to be a major
modification would, nevertheless, increase an emissions unit’s capacity or potential to emit.

5.8 Should the Actual-to-future-actual Test Apply to Netting?

Comment:
5.8.1 Yes, the Actual-to-future-actual Test Should Apply to Netting

Thirteen industry commenters (IV-D-208, 219, 260, 263, 264, 265, 266, 270, 298, 301,
304, 308, 313) and six utility industry commenters (IV-D-252, 266, 279, 282, 294, 318)
maintained that the actual-to-future-actual test should also be used for the netting analysis.
These commenters believed that the rules could not define emission increases differently for
netting than for modifications. One utility industry commenter (IV-D-279) based this assertion
on their interpretation of the Alabama Power court case. [Alabama Power Co. v. Costle, 636
F.2d 323, 401-03 (D.C. Cir. 1979)] The commenter quoted the court’s language, stating that
“There is no basis in the Act for establishing two different definitions of modification, one that
looks only at net increases for substantive requirements, and a second that looks at all increases,
without allowing offsets, for procedural requirements.” Another utility industry commenter
(IV-D-294) believed that applying a potential methodology to netting was contrary to WEPCO.
The commenter (IV-D-294) also stated that the EPA had not provided public opportunity for
comment for the actual-to-potential methodology, which was required by the WEPCO court and
by section 307 of the CAA. A third utility commenter (IV-D-282) stated that reviewing
authorities routinely rely on enforceable and creditable emission decreases as part of the netting
analysis.

One industry commenter (IV-D-265) argued that netting involved real emission
reductions that completely canceled out any increase in PTE. Therefore, the
actual-to-future-actual test should definitely apply to netting transactions. Another industry
commenter (IV-D-298) believed that two sets of books would be required unless the
actual-to-actual methodology applied to netting.

One industry commenter (IV-D-304) maintained that it would be illogical not to allow the
actual-to-future-actual approach for netting because a change that was not a modification would
then still be significant under the netting analysis. Two commenters (IV-D-298, 304) further
argued that not allowing the actual-to-future-actual approach would penalize sources in serious,
severe, and extreme nonattainment areas. Such sources must offset all emission increases and
decreases over a rolling 5-year period. If future actual emissions were not available for netting
purposes, the sources would never be able to use the actual-to-actual methodology because these
sources would need to establish limits to effectively manage their rolling net total.
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Two industry commenters (IV-D-263, 308) believed that not applying the
actual-to-future-actual methodology to netting transactions would lead to “absurd results.” The
commenters (IV-D-263, 308) gave an example of two facilities, each proposing modifications.
Facility Number 1 had an actual emissions increase of 39 tons per year (tpy), and Facility 2 had
an actual emissions increase of 25 tpy. Facility 2 was shutting down two units, but would not be
eligible for the future-actual comparison because a netting transaction was involved. Therefore,
Facility 2 would unfairly be subject to NSR, while Facility 1 would not. The commenters
thus maintained that not allowing the future-actual methodology for netting would discourage
incentives to shutdown less efficient units.

One industry commenter (IV-D-301) believed that both the WEPCO rule and the NSR
Reform package supported using actual-to-future-actual accounting for netting.

Another industry commenter (IV-D-219) believed that if the temporary limit were
enforceable, it should be appropriate for netting and offsetting. The commenter (IV-D-219)
further explained that if the netting baseline were not the enforceable level, the rules in effect
require offsetting emissions that could never legally be emitted.

5.8.2 No, the Actual-to-future-actual Test Should Not Apply to Netting

One regulatory agency (IV-D-262) and one environmental group (IV-D-303) opposed
allowing the actual-to-future-actual approach to apply to netting increases. One of the
commenters (IV-D-262) maintained that the sole purpose of the actual-to-future-actual
methodology was to determine if an emission increase will occur. The environmental group
commenter (IV-D-303) maintained that the EPA should revise the netting provisions in the
existing rules, as current netting policy allowed high-emitting sources to continue to escape NSR
applicability. This commenter further insisted that the EPA had the authority to eliminate
netting. The commenter recommended that the EPA change its definition of contemporaneous so
that only project activities, as opposed to plantwide activities, were included in the netting
analysis. The commenter also proposed that the netting credits for shutdowns and curtailments
be reduced.

One industry commenter (IV-D-250) requested clarification on the use of
netting/contemporaneous changes for actual-to-future-actual comparisons and the issue of
Federally Enforceable.

Response:

We disagree with the commenters who stated that retaining the current procedures for
measuring contemporaneous increases and decreases will require two different accounting
systems and lead to absurd results. Regardless of which methodology is used to determine
changes in emissions, the same type of emissions information must be reviewed and maintained
to support a source’s conclusion. For example, although a source may rely on its projection of
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post-change actual emissions in the actual-to-projected-actual applicability test, part of
determining the post-change actual emissions requires the source to consider what amount of
emissions increase the modified emissions unit could have emitted before the change and after
the change before the source subtracts emissions unrelated to the change. It also requires the
source to consider whether it is increasing its potential to emit of any regulated NSR pollutant
from an emissions unit. Accordingly, we believe that the information necessary to compute a
contemporaneous emissions increase or decrease based on an emissions unit's potential to emit
will be available. We do not believe that performing two separate analyses (one for determining
a significant emissions increase at an emissions unit and one for determining a significant net
emissions increase at the source) presents an unreasonable burden. Moreover, we have required
different methodologies for the basic applicability test and netting for EUSGUs since the 1992
WEPCO rules and we are not aware of any absurd results or undue burden placed on EUSGUs
from the implementation of those rules. Accordingly, we are not extending the "actual-to-
projected-actual” methodology to the computation of contemporaneous emissions changes for
netting.

5.9 Debottlenecking
Comment:

Two industry commenters (IV-D-265, 307) believed that collateral emission increases
arising after debottlenecking changes to non-emitting equipment should not trigger NSR analysis
under the actual-to-potential methodology. The commenters maintained that actual emission
increases resulting from increased utilization of the equipment because of a change elsewhere in
the plant were not subject to an “actual-to-potential” test. One commenter (IV-D-307) also
believed their interpretation was consistent with policy memos from EPA Regions IV and V1.
The other commenter (IV-D-265) was concerned that other recent policy memos reversed
longstanding regulations and policy to apply NSR to debottlenecked sources. The commenter
(IV-D-265) reasoned that since BACT and LAER did not apply to debottlenecked units, the
applicability test also should not apply.

Response:

We did not specifically request comments on debottlenecking issues in the 1998 NOA.
However, we are currently reviewing these issues. Please see our press release at
http://www.epa.gov/air/nsr-review/ concerning expected action related to debottlenecking.
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Chapter 6 - CMA Exhibit B

6.1 Overview

As part of the settlement of a challenge to the EPA’s 1980 NSR regulations by CMA and
other industry petitioners, EPA agreed to propose for public comment and take final action on a
methodology for determining whether a source has undertaken a modification based on its
potential emissions. The exact regulatory language that EPA was to propose was set forth in
Exhibit B to the Settlement Agreement. Under this methodology, sources may calculate
emission increases and decreases based on either the actual emissions methodology in the
existing rules or the unit’s potential emissions, measured in terms of hourly emissions (that is,
pounds of pollutant per hour). In the July 23, 1996 NSR reform proposal, EPA proposed the
CMA Exhibit B methodology (the potential-to-potential test) as an alternative for determination
of NSR applicability to modifications. This chapter contains the specific public comments on the
CMA Exhibit B methodology. See chapters 4 and 5 for related comments on the potential-to-
potential methodology in general and other applicability tests favored by commenters.

6.2 Support CMA ExhibitB
Comment:
6.2.1 Support CMA Exhibit B

Numerous commenters (IV-D-21, 31, 33, 38, 42, 62, 81, 98, 114, 127, 130, 146, 149,
154, 160, 161, 183) supported CMA Exhibit B. The commenters also offered various reasons for
supporting CMA Exhibit B.

Two commenters (IV-D-33,114) stated that the potential-to-potential test will simplify
and improve the administration of the NSR process. One commenter (IV-D-33) said potential-
to-potential accounting reduces unnecessary NSR recordkeeping. Other commenters (IV-D-154,
160) stated that the potential-to-potential test in CMA Exhibit B will improve compliance and
enforcement.

Some commenters (IV-D-154, 160) stated that the potential-to-potential test in CMA
Exhibit B is an appropriate “apples-to-apples” comparison. Commenter [V-D-160 added that
this would be fairer than the existing actual-to-potential approach, which has the inequitable
result of capturing a source’s unused capacity.

Some commenters (IV-D-62, 154) preferred the potential-to-potential test in CMA
Exhibit B because it facilitates tracking emissions. One commenter (IV-D-62) stated that the test
would provide a more understandable system with easier tracking for both industry and EPA
compliance personnel. Other commenters (IV-D-154, 160) also stated that unlike the actual-to-

I-6-1



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=
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potential approach, the proposed potential-to-potential test in CMA Exhibit B is more likely to
facilitate applicability decisions at the plant level.

Several commenters (IV-D-33, 38, 42, 114, 149, 160) preferred the potential-to-potential
test in CMA Exhibit B because it would allow utilization increases. One commenter (IV-D-160)
stated that the potential-to-potential test in CMA Exhibit B should be available for sources in
cyclical industries such as automobile manufacturing plants because using existing capacity is
critical. Another commenter (IV-D-114) encouraged the EPA to consider this option particularly
in the utility/natural resource sector where utilization and demand are so closely related.

6.2.2 Partial Support

Some commenters (IV-D-22, 36, 106, 108, 121, 151, 153) gave partial or conditional
support for the potential-to-potential test in CMA Exhibit B.

Three commenters (IV-D-36, 106, 153) indicated CMA Exhibit B as one of several
acceptable choices for determining applicability. One of the commenters (IV-D-106) advocated
CMA Exhibit B as a second preference to an actual-to-future-actual test. To avoid a decrease in
representative actual emissions that may result from economic fluctuations within the 12-month
period, the EPA should also develop the potential-to-potential methodology. The other
commenter (IV-D-153) advocated allowing CMA Exhibit B as another choice for applicability
that sources can choose to use in certain situations. The commenter (IV-D-153) endorsed CMA
Exhibit B because it would not require a source to forfeit utilization increases, but did not specify
when sources could choose to use the CMA Exhibit B methodology. One commenter (IV-D-36)
supported an allowable-to-allowable methodology, but believed that CMA Exhibit B was really
an allowable-to-allowable accounting.

Two commenters (IV-D-22, 108) supported a potential-to-potential applicability test such
as CMA Exhibit B. The commenters did identify CMA Exhibit B as an example of an
acceptable potential-to-potential test, but did not indicate directly that EPA should promulgate
the proposed CMA Exhibit B. One of the commenters (IV-D-108) said in some parts of the
country (such as the South Coast AQMD in the Los Angeles area) there should be a cap based on
peak actual emissions during the previous 10 years. This cap could be supplemented as
appropriate, with full permitted emissions for any units that had previously undergone NSR and
thus are fully offset. The cap could also be supplemented with other increases due to collateral
or cross-media impacts of excluded projects or ODS substitutions.

6.2.3 Support Potential-to-Potential Methodology
Many commenters supported using a potential-to-potential methodology, but did not

directly support CMA Exhibit B. The comments generally supporting a potential-to-potential
methodology are in chapter 4 of this document.
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Response:

We recognize that the test prescribed under the CMA Exhibit B approach would provide
additional flexibility to existing sources with respect to general determinations of applicability to
the NSR requirements when a physical or operational change is made at a source. However, we
do not believe that a test based on changes in a unit’s hourly potential emissions would be
appropriate as a general test for implementing the statutory definition of “modification” in the
NSR program. We believe the statutory definition is best interpreted in the NSR program on the
basis of actual annual emissions increases that will result from a physical change or a change in
the method of operation of an emissions unit. However, as described below and in chapter 9 of
this volume, we have not completely rejected an altered version of the concept for modified
emissions units under certain circumstances, i.e., for emissions units with Clean Unit status.

Under our new rules, we are adopting a general applicability test that tracks the
statutory definition of “modification” and eliminates the some of the burdens associated with the
current “‘actual-to-potential” test when a source can project its actual emissions increases that
will result from a modification project. This new test— the “actual-to-projected-actual”
test—authorizes a source to project the post-change actual emissions of existing emissions units
(including replacement and reconstructed units) that will undergo physical or operational
changes. (New units will continue to undergo the current “actual-to-potential” test.) This
projection of post-change actual emissions is compared to a baseline emissions rate that is based
on the unit’s actual operation during any consecutive 24-month period during the 10 years
preceding the change to the unit. By allowing the source to use any consecutive 24-month
period in the past 10 years, the problems associated with fluctuating emissions from one year to
the next, as expressed by some commenters, are addressed by the new baseline approach. (See
additional discussion of the rationale for the fixed 10-year look back in chapters 2 and 3 of this
volume.) When more stringent emissions factors and operational limitations have been imposed
on a unit since the representative period selected, the average annual emissions calculation
derived from the unit’s operation during such 24-month period must be adjusted as appropriate
to account for the more stringent emissions factors and operational limitations. The adjustment
helps to ensure that the unit’s baseline emissions rate will not exceed the level of emissions the
unit could emit currently when operating at the representative utilization level. The new
applicability test, based on the new “actual-to-projected-actual” test, allows the source to
exclude any component of the post-change annual emissions that could have been achieved by
the unit before the change if that amount of increase is not related to the change. We believe
this new test follows an appropriate interpretation of the statutory definition of “modification”
for addressing emissions increase that result from a physical change or change in the method of
operation at an existing emissions unit. It also addresses commenters’ concerns about losing
credit for capacity utilization under the original procedure.

The new rules provide some alternative applicability tests for certain existing emissions
units when we believe it is appropriate to deviate from the new “actual-to-projected-actual” test.
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The first alternative applies to sources that wish to establish an actuals PAL based on a
plantwide actual emissions cap. If the source keeps the emissions below the emissions cap, then
it will avoid the major NSR permitting process when alterations are made to the facility or to
individual emissions units. The actual emissions become the de facto potential emissions and the
source may emit up to the permitted level without going through major NSR, even if changes are
made to the facility. The PAL allows a source to make changes quickly by allowing it to alter
emissions units without first going through major NSR review. It thus limits the number and
complexity of NSR applicability determinations, and reduces costs and delays. It also allows a
plant manager to authorize changes, as long as the emissions remain under the permitted level,
without first obtaining reviewing authority review under major NSR. Furthermore, it provides
an incentive to use state-of-the-art controls and install new, lower-emitting equipment, which
will allow sources to increase utilization. In return for the flexibility a PAL allows, a source
must monitor emissions from all of its emissions units under the PAL. Therefore, the PAL
ensures good controls and protection of air quality.

The Clean Unit test relies on current emission limitations as part of the test for
particular units. The Clean Unit test recognizes that when a source goes through major NSR
review (including air quality review) and installs BACT or LAER or comparable technology, the
source may make any subsequent changes to the CU without losing Clean Unit status as long as
the proposed project does not cause the need for a change in the emission limitations or work
practice requirements in the permit for the unit that were adopted in conjunction with BACT or
LAER, as applicable. Therefore, for Clean Units, the emission limit is set at a level that is
protective of air quality, but the source is not required to examine the impact of every subsequent
physical change or change in the method of operation that meets the stated test. With these
provisions, sources will have improved certainty and flexibility, reduced burden, and opportunity
for utilization increases without compromising air quality. Like the PAL, the Clean Unit test
includes necessary safeguards by requiring enforceable permit terms and conditions to ensure
environmental protection.

6.3 Oppose CMA ExhibitB

Comment:

Many commenters (IV-D-7, 11, 14, 16, 47, 125, 137, 152, IV-G-7, 11) opposed the CMA
Exhibit B potential-to-potential test. These commenters generally believed that the CMA
Exhibit B test would be environmentally detrimental.

Three of the commenters (IV-D-14, 125, IV-G-11) believed the potential-to-potential test
would allow sources to escape the major modification provisions. One commenter (IV-G-11)
predicted that the potential-to-potential test would virtually eliminate NSR in most modification
cases. Allowing facilities to use representative actual emissions as future emissions would make
NSR a retrospective regulation program, which is neither the purpose of the program nor an
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effective way to control air pollution. Once a facility has proceeded without NSR based on the
representative actual emissions test, it would be difficult to take an enforcement action years later
that would successfully require that facility to retrofit LAER and obtain offsets retrospectively.
One commenter (IV-D-125) stated that the test would inappropriately exclude physical and
operational changes at existing sources from major NSR due to the maximization of flexibility
that the Exhibit B methodology provides. Under the potential-to-potential test, an existing
source could make any change so long as the change did not significantly increase the source’s
hourly potential emissions rate. This is an unacceptable provision because it allows less control
of greater numbers of emission sources. One of the commenters (IV-D-14) was concerned that
CMA Exhibit B would mean that the statutory requirement for BACT was circumvented.

One commenter (IV-D-152) opposed CMA Exhibit B in its entirety. The commenter
stated that under this approach, paper credits would dominate the program and real emission
increases that would damage air quality would be allowed without review or the requirement to
minimize emissions. The commenter indicated support of EPA’s analysis of the problems of
CMA Exhibit in the July 23, 1996 proposed rulemaking.

One commenter (IV-D-11) disagreed with the CMA Exhibit B methodology except in
cases where the SIP is based on allowable emissions rather than actual emissions. This would
preclude sources from trading emissions reductions that had already been relied on in the SIP.

Response:

As mentioned above, we agree with these commenters that a potential-to-potential
test—especially one that focuses on short-term emissions rates--for major NSR applicability could
lead to unreviewed significant emissions increases resulting from a physical or operational
change made to an emissions unit. Such increases could be detrimental to air quality. We
further agree with the commenters who were concerned regarding the creation of paper credits
and other impacts on the broader air quality planning process. We also agree with the
commenters that the potential-to-potential test prescribed by CMA Exhibit B could
inappropriately enable certain modification projects to avoid the statutory requirements for
state-of-the-art controls. However, as stated in Section 6.2 of this chapter, we believe the
potential-to-potential methodology has benefits, and we have included PALs (see chapters 7 and
8) and the Clean Unit test (see chapter 9) into the final rule to take advantage of some of these
benefits. See our response in section 6.4 of this chapter for more details concerning the
environmental impacts of the CMA Exhibit B applicability test.
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6.4 Environmental Impacts of CMA Exhibit B
Comment:
6.4.1 General Comments on Environmental Impacts of CMA Exhibit B

Some commenters (IV-D-62, 106, 114, 154, 160) believed the potential-to-potential test
in CMA Exhibit B would be environmentally beneficial. They stated that the potential-to-
potential test appropriately focuses on the significant emissions changes that could produce an
adverse environmental impact. Some commenters (IV-D-154, 160) stated that by ensuring
significant changes would be captured within the NSR system and by providing sources with an
incentive to reduce emissions by installing new, lower-emitting equipment (which might
inappropriately trigger NSR under the current actual-to-potential test), the potential-to-potential
test in CMA Exhibit B would maintain the integrity of environmental protection. They also said
it removes the disincentive to investments in process modifications.

One commenter (IV-D-160) stated that the test in CMA Exhibit B will promote the
objective of environmental protection in a more cost-effective manner than the existing actual-to-
potential approach. The current expansive application of the actual-to-potential approach
imposes significant costs on sources and reviewing authorities without yielding environmental
benefits. The potential-to-potential test would improve the cost-effectiveness of the NSR
program by substantially reducing the associated costs without sacrificing environmental
protection. The uniform application of the potential-to-potential test would lower the costs of the
NSR process by reducing the complexity of the NSR applicability determination.

Several commenters (IV-D-7, 14, 47, 125, 152) believed that CMA Exhibit B would be
environmentally detrimental. One of the commenters (IV-D-14) stated that CMA Exhibit B
represents a substantial weakening of the PSD program with large increases in actual emissions,
which in itself could lead to a significant deterioration of air quality.

6.4.2 Actual Emission Increases Without Review (Paper Credits)

Some commenters (IV-D-14, 16, 125, 152; IV-G-7) agreed that EPA’s concern that
potential accounting could lead to real emission increases due to unreviewed paper credits is
legitimate. One commenter (IV-G-7) stated that the potential-to-potential test would conflict
with SIPs that are based on actuals, threaten a State’s RFP demonstration, and interfere with
emissions credits relied on by SIPs. One of the commenters (IV-D-14) noted that older sources
could use equipment that is not operating (that is, paper emissions) to avoid PSD. Even if the
test was whether the equipment was operating, the source could game the system by just turning
on the equipment. Also, there is nothing to prevent a source from acquiring equipment but not
using it except to gain potential emissions for netting out of PSD. Finally, since there would be
no requirement for equipment to be listed in the emission inventory, a company could move
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equipment from one plant to another and thus gain credit for netting purposes due to the
equipment potential emissions, even though the equipment was never operated.

On the other hand, other commenters (IV-D-33, 62, 183) believed that EPA’s concerns
regarding the environmental impact of a potential test were unfounded, particularly when
potential emissions are used in attainment demonstrations and impacts analyses. One commenter
(IV-D-183) noted that projects authorized under the PSD program have already undergone a
sufficient review of air quality impacts in the pre-construction pemitting process. The potential-
to-potential test would eliminate the creation of paper reductions and ensure that only true
emission reductions could be certified as such.

One commenter (IV-D-160) said the potential-to-potential accounting methodology in
CMA Exhibit B would promote the objective of environmental protection in a more cost-
effective manner than the existing actual-to-potential approach. The uniform application of the
potential-to-potential test would lower the costs of the NSR process by reducing the complexity
of the NSR applicability determinations, and by limiting the scope of the program to encompass
only those significant physical changes that Congress intended to cover. By ensuring that
significant changes would be captured within the NSR system, and by providing sources with an
incentive to reduce emissions by installing new, lower-emitting equipment (which might
inappropriately trigger NSR under the current actual-to-potential test), the potential-to-potential
test would maintain the integrity of environmental protection.

One commenter (IV-D-146) noted that in reality actual and allowable emission rates are
close because of other CAA requirements. These requirements will ensure that paper credits
would not occur under a potential accounting system. The commenter said EPA’s reservations
about the use of allowable emission levels as a basis for NSR and PSD review are based on
historical data. This fails to consider the convergence between actual and allowable emission
rates being forced upon major sources that are required to comply with recently promulgated
RACT and MACT standards. As the stringency of standards for new and existing sources
increases, any gap between actual and allowable emission levels will narrow enough to be
inconsequential for purposes of establishing generic administrative criteria for major source
permitting.

Some commenters (IV-D-146, 154) noted that current programs are really based on
allowables, so EPA’s concern about the gap between actual and allowable emissions is
unfounded. One commenter (IV-D-146) agreed that allowable emission rates and production
levels are the currency upon which EPA and State and local reviewing agencies issue pre-
construction and operating permits, and for major sources this will be included for entire
facilities in their title V operating permits. Most States employ allowable emission levels and
production rates as the basis for SIP demonstrations and air quality modeling.
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One commenter (IV-D-31) agreed with EPA that under the CMA Exhibit B methodology
past paper emissions could become future actual emissions not subject to NSR. However, the
commenter did not believe this was a reason to reject a potential-to-potential test. It could
happen under an actual-to-actual methodology also, where nothing precludes sources from
maximizing their emissions 12 months before the planned modification.

Response:

Before proposing the CMA Exhibit B language, we did a preliminary analysis of the
impact on the NSR program of the CMA Exhibit B changes. Clearly, these changes would
provide additional flexibility to existing facilities with respect to determining if a significant net
emissions increase would result from a physical or operational change. However, we also
expressed concern about the environmental consequences associated with the CMA Exhibit B
provisions. For example, a source could modernize its aging facilities (restoring lost efficiency
and reliability while lowering operating costs) without undergoing preconstruction review, while
increasing annual pollution levels as long as hourly potential emissions did not change. Also,
CMA Exhibit B would allow sources to generate netting credits and ERCs for offsets based on
potential hourly emissions, even if never actually emitted. This, too, could sanction even greater
actual emissions increases to the environment often from older, unreviewed facilities, without
any preconstruction review. In addition, significant increases in actual emissions resulting from
unreviewed modification projects could go largely undocumented until a PSD review is
performed by a new or modified facility that ultimately must undergo review. By that time,
however, a violation of an increment could have unknowingly occurred. We were also
concerned that Exhibit B would ultimately stymie major new source growth by allowing
unreviewed increases of emissions, particularly those increases resulting from the physical or
operational change, to consume all available increment in PSD areas. In addition, contrary to
what a commenter indicated, the types of modifications that will be subject to the “actual-to-
projected-actual ” test are units that have not recently undergone NSR (some, if grandfathered,
may have never undergone NSR) and generally lack up-to-date control technology, so as not to
be eligible for the Clean Unit test, which checks to ensure that a project at a Clean Unit does not
cause the need for changes in the emission limitations or work practices associated with BACT
or LAER, as applicable (see chapter 9 concerning Clean Units).

In our analysis supporting the 1996 NPRM, we were unable to reach any conclusions as
to the magnitude of any environmental impacts beyond noting that the effects would vary from
State to State depending on how much cumulative difference exists between the unused potential
emissions and actual emissions in a given inventory of sources and the extent to which any
unused potential emissions have been used in attainment demonstrations. However, our analysis
did show that typical source operation frequently does result in actual emissions that are below
allowable emission levels.
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6.5 Impact on Permitting New Greenfield Sources
Comment:

Some commenters (IV-D-7, 14, 125; IV-G-7) had concerns that the potential-to-potential
test in CMA Exhibit B would consume a State’s PSD increment. Two commenters (IV-D-14,
125) predicted that Exhibit B would negatively affect the permitting of new greenfield sources.
One of the commenters stated that CMA Exhibit B would result in increment being consumed
because BACT would be circumvented. This would result in inadequate air resources, which
would mean that development would be blocked.

Two commenters (IV-D-62, 160) disagreed that CMA Exhibit B methodology would
result in a State’s PSD increment being consumed. One of the commenters (IV-D-160) noted
that neither title L, part C of the CAA, nor the current PSD regulations contemplates that all
activities resulting in emissions increases will be reviewed to determine their impact on PSD
increments. For example, emissions increases from activities at existing sources would not
trigger PSD review, provided that such activities do not meet the definition of PC-CMO. The
CAA specifies that, if emissions increases resulting from such activities trigger increment
violations, the appropriate remedy is to revise the SIP. Accordingly, the SIP revision process set
forth in the statute should not be used to address any PSD increment violations that might result
from activities not captured with the PSD system under the potential-to-potential approach.

One commenter (IV-D-62) believed that CMA Exhibit B would not have an impact on
increment consumption, as permitting decisions, inventories, and SIPs consider potential
emissions.

Response:

In the preamble, we discussed our concerns about the environmental effects that could
result from the general use of an applicability test based on the CMA Exhibit B approach. We
indicated that the approach, based on increases in hourly potential emissions, could result in
unreviewed emissions increases on a tons per year basis from modifications of existing sources
consuming all available increment in PSD areas. We agree, in part, with the commenters who
stated that neither the Act nor our regulations contemplate that all activities resulting in
emissions increases will be reviewed to determine their impact on PSD increment—even though
these increases would consume increment. In fact, our definition of “major modification”
excludes as physical or operational changes “routine maintenance, repair, and replacement,” as
well an “increase in the hours of operation or in the production rate” that occur alone and are
not otherwise prohibited. We continue to believe that the “actual-to-projected-actual” test—and
not the CMA Exhibit B test—is the more appropriate method for measuring actual emissions
increases that result from a physical or operational change, while not counting for applicability
purposes the emissions increases that result from excluded activities.
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With regard to the comment that the CMA Exhibit B approach would not have an impact
on increment consumption because permitting, emissions inventories, and SIP’s consider
potential emissions, we believe that this conclusion overlooks the fact that the regulatory
increment consumption process is based on changes in “actual emissions.” PSD increment
analyses performed with potential emissions tend to be screening analyses, which are accepted if
the results show that no violations will result. Hence, while many analyses may be done initially
with potential or allowable emissions, PSD applicants always have the ability to perform a more
refined analysis should the initial analysis reveal problems meeting the increment. That is,
actual emissions increases ultimately may need to be (and in some cases have been) used to
determine whether an increment is being violated. This is one reason why we believe that it is
important to retain an applicability process that triggers NSR on the basis of actual emissions
increases.

6.6 Air Quality Planning Process
Comment:

Several commenters (IV-D-7, 11, 14, 16, 47, 125) agreed that CMA Exhibit B is
inconsistent with the air quality planning process. One of the commenters (IV-D-14) stated that
tighter PSD applicability is conducive to the air quality planning goals of the CAA and the CMA
Exhibit B relaxes PSD applicability. One commenter (IV-D-125) stated that CMA Exhibit B is
inconsistent with the air quality planning goals of the NSR program in which section 173 of the
CAAA requires offsets to be based on actual emissions, and the PSD increment system and many
nonattainment area plans are keyed to an actual emissions baseline. Another commenter
(IV-D-11) questioned whether the CMA Exhibit B methodology is consistent with section 173(c)
of the CAAA regarding offsets in nonattainment areas. Another commenter (IV-D-14) agreed
that increments are tied to actuals and having a potential baseline would be problematic for
determining increment consumption.

One commenter (IV-D-47) said that the commenter’s State has completed its SIP
modeling based on actual emissions from existing facilities. Because the potential-to-potential
test would require modeling to be based on potential emission levels, it would be virtually
impossible for the State to meet the CAA requirements for attainment.

Two commenters (IV-D-154, 160) said the problem for air quality planning could be
easily avoided by requiring that only actual emissions be used by sources in nonattainment areas
to calculate offsetting emissions reductions to secure ERCs. Commenter IV-D-153 agreed that
the CMA Exhibit B approach might need to be modified with regard to the creation of offsets
and emission credits, because as currently drafted it would allow sources to rely on offsets
resulting from a reduction of potential emissions even where actual emissions are not reduced.
The commenter said offsets would probably have to be linked in an appropriate fashion to actual
emissions.

[-6-10
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One commenter (IV-D-62) maintained that using CMA Exhibit B would not disrupt air
quality planning. The commenters (IV-D-62) believed that potentials could be used for ERCs
and offsets.

One commenter (IV-D-33) believed the reviewing authority should be responsible for
ensuring that netting credits and ERCs under the CMA Exhibit B potential applicability approach
were accounted for in SIP planning. The commenter suggested that if the State or local
reviewing authority has not accounted for increased emissions, a source should be given the
discretion to adopt control measures, install control technology at the facility to limit emissions,
or otherwise reduce the amount of ERCs generated but still be allowed to generate such credits
for offsets based on potential emissions. The State or local reviewing authority would have the
burden of showing that it has not accounted for the effect of the increased emissions in their
SIPs.

Response:

We believe that, in addition to the CMA Exhibit B methodology being inadequate for
accounting for actual emissions increases associated with physical or operational changes at
existing emissions units, the methodology would also be problematic for generating ERCs,
particularly for use as offsets. The use of potential emissions for offset credits is in direct
conflict with the Act. Under section 172(c) of the Clean Air Act, emissions offsets must be based
on reductions in actual emissions. Allowing sources to get credit for reductions in potential
emissions would result in “paper” credits, and could allow sources to receive credit for
reducing emissions that never actually occurred. Thus, our rules have not changed with regard
to the calculation of reductions in actual emissions for offsetting purposes.

With regard to the amount of emissions increase that must be offset, consistent with our
proposal, the new rules provide once a physical or operational change is determined to be a
major modification (based on the “actual-to-projected-actual” applicability test) the current
definition of “actual emissions” would continue to be used for other NSR purposes, including
ambient impact analyses. Based on this position, the new rules for nonattainment NSR provide
that the total tonnage of increased emissions, in tons per year, resulting from a major
modification must be determined by summing the difference between the allowable emissions
after the modification and the “actual emissions” (as defined by the current rules) before the

modification for each emissions unit affected by the modification. [§See 51.165(a)(3)(ii)(J)]

6.7 Modifying CMA Exhibit B

Comment:

Two commenters (IV-D-81, 143) proposed modifying CMA Exhibit B.
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One commenter (IV-D-81) stated that new and replacement sources with reasonable
allowable emission rates and that have been reviewed under PSD, NSR, BACT, and other
existing regulations should be treated as potential-to-potential emissions in PSD determinations.
Grandfathered sources that have unreasonable emission limits that have not been similarly
reviewed should be treated as actual-to-actual or actual-to-future-actual sources. This
modification of the approach to CMA Exhibit B would allow a smooth transition to the new
method without significant increases in actual emissions. This approach would also address the
CMA concerns with the existing and proposed methods.

Another commenter (IV-D-143) recommended that NSR would be triggered only where a
given activity at a source would increase the source’s rate of emissions (on a kg/hr basis) above
the rate that the source was capable of accommodating, physically and legally, during a
representative baseline period. (Presumptively 5 years before the change, with the option of
demonstrating that some further “look back™ period is more representative.) Emission
calculations for netting or offsetting would be based on actuals or allowables (taking into account
enforceable permit conditions), whichever is lower.

Response:

After considering the commenters' suggestions for improving the CMA Exhibit B
methodology, we ultimately decided to reject this methodology for the general purpose of
determining whether a physical change or change in the method of operation would result in a
major modification. We recognize, however, that the methodology does have certain benefits.
Accordingly, we included provisions for PALs and Clean Units in the final rules to implement
some of these benefits. Some of the recommendations given by these commenters are similar to
provisions in our final rules. These include the use of the actual-to-projected-actual
methodology for the emissions increase resulting from a physical or operational change at an
emissions unit that has not recently undergone major NSR, and the use of permitted allowable
emissions (and associated work practice requirements) for determining NSR applicability for
units with Clean Unit status.

6.8 Other Comments on CMA Exhibit B
Comment:

One commenter (IV-D-14) stated that if the EPA is intent upon using the potential-to-
potential test, a different means of ensuring BACT should be considered. Alternatives could
include minimum control requirements for netting transactions. The only way the CMA
Exhibit B methodology would work would be to require that control technology be employed on
all new emission units or modified existing units regardless of whether they net out of PSD. The
CMA Exhibit B methodology does not eliminate the need to track actual emissions since this is
still needed for PSD increment consumption (PM, SO,, NO,).
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One commenter (IV-D-42) stated that a potential-to-potential test could be used in the
South Coast Air Quality Basin (SCAB), provided that a cap is imposed on all or part of a facility,
and that it is based on peak actual emissions during the highest 12-month consecutive period in
the preceding 10 years.

Two commenters (IV-D-62, 161) stated that EPA has not acted in good faith regarding
the 1982 Settlement Agreement, noting that EPA essentially dismisses the CMA Exhibit B
methodology in the proposal. Commenter IV-D-161 stated that the CMA Exhibit B changes are
not incorporated into the proposed PSD/NSR rules revisions and are referenced as an alternative.
Therefore, the July 23, 1996 NPRM does not accomplish the goal of proposing the CMA
Exhibit B changes.

Response:

We disagree that we did not act in good faith when we proposed the CMA Exhibit B
methodology. In the 1996 NPRM, we explained in detail the methodology contained in the CMA
proposal. Although we did not include regulatory language for the potential-to-potential test in
the 1996 NPRM, we explained that the language was contained in CMA Exhibit B, which was
available to the public in the docket for the rulemaking. Then, in 1998, we published a NOA
soliciting comments on a specific policy option for determining the applicability of NSR to
modifications at existing major stationary sources. We did not specifically address CMA
Exhibit B in the NOA because ample opportunity for comment was provided in the 1996 NPRM,
and we knew of no issues at that time requiring additional public comment. Nowhere in the 1998
NOA did we explicitly or implicitly dismiss the CMA Exhibit B methodology, nor did we
downplay its significance in the rulemaking process.

Because we decided to use a methodology other than the CMA Exhibit B methodology to
determine whether a physical or operational change would result in a major modification, the
concerns expressed by these commenters on the BACT analysis and how the CMA Exhibit B
methodology could work in practice are no longer relevant.
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Chapter 7 - 1996 PALs

7.1 Overview

We received numerous public comments on PALSs in response to the 1996 NSR Reform
Proposal. The comments on PALSs concerned general support or opposition to PALs, area-wide
PALs, alternatives for establishing emission levels for PALs, options for the permitting
authorities, changes under the PAL, PAL review and adjustment, PALs in serious and above
nonattainment areas, air quality changes, partial or mini-PALs, monitoring and enforcement of
PALs, and PALs and clean facilities, as well as other miscellaneous comments on PALs.

We considered the public comments on the 1996 Reform proposal. In response to those
comments and to further deliberations, we subsequently published a NOA concerning PALs in
1998. The NOA solicited comments on when, how, and why adjustments to PALs should be
made. Chapter 8 of this document contains our responses to the PAL comments from the NOA.

7.2 General Support for or Opposition to PAL Concept
Comment:
7.2.1 General Support for PAL Concept

Many industry commenters generally supported EPA’s proposal allowing PALs. (IV-D-
9,33,42,43,45,47,57, 62, 65, 66, 67,72,73, 74,78, 79, 80, 87, 90, 94, 97, 106, 111, 126, 129,
132, 138, 142, 150, 153, 154, 157, 167, 176, IV-G-04). Several regulatory agency commenters
also generally supported EPA’s proposal allowing PALs. (IV-D-19, 29, 70, 117, 137; IV-G-1, 2,
11)

One commenter (IV-D-43) stated that the PAL is one of the most important and positive
changes EPA has proposed. Commenters (IV-D-43, 70, 72, 90, 129, 132, 138, 150, 176; IV-G-
11) gave the following reasons why they supported the proposal.

. Readily understandable approach to emissions control

. Focus on what really matters— emissions

. Increased operational flexibility

. Quick reaction to market demand

. Permitting predictability, including certainty regarding the level of emissions at which a
stationary source will be required to undergo major NSR

. Reduced costs for industry and permitting authorities

. Provides benefits without compromising air quality

. Incentives for source owners and operators to create room for growth under the cap by

implementing pollution prevention and other pollution reduction strategies on existing
emission units.
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One commenter's company (IV-D-111) obtained the first auto industry PAL at one of
their plants. The commenter stated that the effort involved in obtaining the PAL was reasonable,
and it was able to establish practically enforceable conditions acceptable to EPA and the State
authorities, and the current PAL is working well.

One commenter (IV-D-157) endorsed PALs as a true “win-win” approach both for
sources and for the environment. The commenter claimed that sources are relieved of the burden
of permit review for every little change and are more readily able to innovate, shift production,
and respond to demand shifts.

One commenter (IV-D-52) supported PALSs because they make many of the proposed
changes to the NSR program unnecessary. The commenter stated that because the PAL
methodology contains its own comparisons method (requiring actual emissions to be tracked and
limited), the proposed changes to the comparison methods do not affect modifications under the
PAL. In addition the commenter feels that sources with PALs may undertake pollution control
and pollution prevention projects without an NSR exemption; the PALs assure an overall benefit
to the environment. Also, claimed the commenter, sources with PALs may initiate their
construction activities at any time, as long as they comply with the terms of their permit. Thus,
according to the commenter, a widespread use of PALs would eliminate the need for these types
of exemptions, exclusions, and other ways to allow projects to avoid NSR analysis.

One commenter (IV-D-65) strongly supported PALs but cautioned that they would be
successful only if implemented correctly. Commenter [V-D-65 said the PAL is a way for sources
that are generally well-controlled and have good compliance monitoring techniques to make
changes that have little or no effect on air quality without encountering substantial procedural
delays. However, confirmed the commenter, implementation will work only if the title V
operational flexibility provisions, the rules for implementing Section 112(g), and the major NSR
rules create an integrated approach for making physical and operational changes.

Other commenters (IV-D- 92, 98, 180) stated qualified support. One commenter (IV-D-
98) stated that this regulation has the potential to be extremely valuable, but is not well defined.
The standard, asserted the commenter, will allow inequities among facilities that are even
greater than those allowed by current regulations. Some commenters (IV-D-92, 180) said they
could only support a PAL program limited to well-controlled facilities. Otherwise, the
commenters claim, the States’ ability to disallow use of the PAL will be undermined by pressure
to be no more stringent than EPA.

One commenter (IV-D-67) stated that if litigation holds up other NSR reform provisions,
the EP A should still issue guidance establishing the groundwork for PAL.
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7.2.2 General Opposition for PAL Concept

Several commenters (IV-D-08, 19, 34, 77, 110, 119, 128, 144, 147, 152; IV-G-02, 04)
generally opposed the PAL proposal because of the burden it would impose.

One commenter (IV-D-128) objected to the extent PALs are intended to replace current
law with what would, in fact, be a more burdensome and restrictive regulatory approach. The
commenter stated that the agency should not pursue PALs (or any other supposedly beneficial
“new” approach) at the cost of refusing to recognize and affirm the full extent of the relief that is
already available under current law. The commenter stated that the relief that already is available
to their industry under the current NSR rules (including the existing WEPCO rule), where those
rules are properly understood and given their full effect, is far more beneficial than anything
provided by the PAL approach.

Two commenters (IV-D-19, 77) stated that the proposed rule is much too complex,
especially the applicability provisions. The commenters claim they are burdened with many
complicated preconditions, especially those for PAL users.

One commenter (IV-D-160) maintained that, although PALs hold promise for simplifying
NSR and providing greater certainty for all concerned parties, the proposed rule does not yield
the full promise of PALs because it sets inappropriate ground rules for their establishment and
implementation.

One commenter (IV-D-110) stated that the PAL proposal was not beneficial and that it
contained pitfalls and threatened the flexibility the title V program was supposed to provide. The
commenter claimed that the essential flaw of the PAL program is that it will be more restrictive
than the current options available to source operators. Today, noted the commenter, a source
operator can avoid PSD/NSR as long as emissions do not increase by a significant amount as a
result of a non-exempt change in the plant or the manner of operation. According to the
commenter, plant-wide netting already provides flexibility for the source operator to offset
emission increases to stay below the significance threshold. However, unlike today’s relative
flexibility, the commenter asserted that the proposed PAL program has the potential to straight-
jacket management decisions to a degree that will discourage participation in PALs.

One commenter (IV-D-119) disagreed that the new PAL approach is a major streamlining
of the NSR program. According to the commenter, the currently applicable bubble approach
available to sources is a far simpler way to achieve the same result. The commenter further
stated that the PAL process is unnecessarily cumbersome and will not be useful in practice.

One commenter (IV-D-144) stated that the PAL provisions, as proposed, would establish

an overly complicated regulatory framework for obtaining and operating under a permit with one
or more PALs. The commenter felt that this framework could force a source to engage in an
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extensive regulatory process to establish one or more PALs, only to have this process followed
subsequently by extensive accounting mechanisms and a burdensome regulatory process every
time a source wishes to undertake a change -- even a change that should fall within the PAL
permit. According to the commenter, the existing NSR Program regulations already allow States
to develop PAL permits. Thus, rather than overlay these regulations with complex and
potentially counterproductive requirements, the commenter claims that the Agency should
refocus its NSR Reform effort on pursuing measures that would enhance the current regulatory
framework. The commenter suggested that such measures should begin with the development of
guidance to States on how to integrate PAL permits more fully into NSR programs.

One commenter (IV-D-04) stated that a PAL determination is problematic because it is an
applicability determination made in lieu of NSR. The commenter claims that will PALs, the
requirement to conduct an analysis of alternatives, environmental cost and social costin
nonattainment areas is not legally required.

Commenter [V-D-152 opposed the proposed PAL approach because it is a voluntary
program and the environment is likely to suffer because of gaming in the selection process.
According to the commenter, the sources that are most likely to participate in a PAL program are
the ones that are least likely to be forecasting increased emissions. In addition the commenter
stated that the ones that are most likely to stay out of the program are the sources that are most
likely to be considering plans that would increase actual emissions.

One commenter (IV-D-14) believed the benefits of PALs were negligible. According to
this commenter, the PAL must be set using minor NSR, which requires enforceable conditions,
recordkeeping and reporting requirements, and public comment. Therefore, claimed the
commenter, the only real benefit to EPA’s PAL as proposed would be if it streamlined the public
comment process.

Response:

We appreciate all the supportive comments and agree with the commenters that believe
that PALs will provide regulatory certainty and operational flexibility for sources and that PALs
will be a win -win approach for you, the public and the environment.

A PAL is an optional approach that provides you with the ability to manage facility-wide
emissions without triggering NSR. We believe this added flexibility of a PAL allows you to
respond rapidly to market changes. You will benefit from the PAL option because you will have
increased operational flexibility and regulatory certainty, a simpler NSR applicability approach,
and fewer administrative burdens.

To comply with a PAL, you need to ensure that there are no emissions increases from
your major stationary source, as measured against the PAL, through monitoring and
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recordkeeping. However, the PAL concept may not be attractive to you if you do not believe that
the flexibility and regulatory certainty that a PAL provides is worth the investment needed to
operate a well-maintained facility with the necessary monitoring, recordkeeping, and reporting.

Finally, we believe that PALs will provide environmental benefit. Over the past several
years, we have allowed use of major stationary source-wide emissions caps to demonstrate
compliance with major NSR in a select number of pilot projects. We recently reviewed six of
these innovative air permitting efforts and found substantial benefits associated with the
implementation of permits containing emissions caps (among other types of permit terms offering
greater flexibility than conventional per mitting programs). Specifically, we reviewed on-site
records to track utilization of these flexible permit provisions, to assess how well the permits are
working and any emissions reductions achieved, and to determine if there were any economic
benefits of the permits. Overall, we found significant environmental benefits occurred using the
permit terms for each of the permits reviewed. In particular, the six flexible permits established
emissions cap-based frameworks that encouraged emissions reductions and P2 , even though
such environmental improvements were not an explicit requirement of the permits.

Based on the results of these pilot projects, we believe that PALs will over time tend to
shift growth in emissions to cleaner units, because the growth will have to be accommodated
under the PAL cap. Specifically, we expect that PALs will encourage you to undertake such
projects as replacing outdated, dirty emissions units with new, more efficient models; installing
voluntary emissions controls, and researching and implementing improvements in process
efficiency and use of P2 technologies so that you can maintain maximum operational flexibility.

Lastly, we disagree with the commenters that believe that PALs are complex, burdensome
and difficult to implement, based on our study of the pilot projects mentioned above.

7.3 Area-wide PALS

Comment:
7.3.1 Support Area-wide PALs

Several commenters (IV-D-31, 129, 140, 160, 167, 183, 189; IV-G4) supported
including provisions for area-wide PALs in the regulations.

Two commenters (IV-D-167; IV-G-4) recommended that the PAL concept be expanded
to allow multi-facility bubbles where appropriate. Because reductions for ozone and fine
particulates are district-wide mandates, the commenter claimed that the location of a particular
reduction within a district is inconsequential. According to the commenter, EPA should simply
require that title V permits clearly identify those limits that are intended to meet regional
emission reduction targets. The commenter proposed that groups of facilities could exchange
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limits back and forth without penalty, as long as the appropriate monitoring and record-keeping
were in place to document that the aggregated individual facility limits stayed under the limit. In
that way, claims the commenter, sources could negotiate among themselves to implement the
most cost-effective means of meeting the region’s emission reduction targets. The commenter
also proposed that RACT-based limits and percentage reduction requirement based limits,
intended to help control regional pollutants like ozone or fine particulate, should be
interchangeable within and among facilities.

One commenter (IV-D-31) stated that an area-wide PAL approach could be meritorious.
The commenter noted that precedent for such an approach has been clearly established in
SCAQMD Rule 1135. According to the commenter, the SCAQMD rule set up a basin-wide
flexible NO, limit control strategy for utility boilers, essentially assigning a maximum annual
limit for each specific utility company. In the rule, the annual limit was ratcheted downward
each year for purposes of attainment. The commenter stated that the rule allowed the utilities to
distribute the NO, load among their operating boilers as they saw fit. As many as 60 utility
boilers were under the rule at one time, according to the commenter.

One commenter (IV-D-129) observed that an area-wide PAL presents an excellent
method for coordinating pollution control programs between two companies sharing space in the
same complex. One commenter (IV-D-183) supported the concept of area-wide PALs in
situations arising from change of control or ownership. The commenter felt that such a program
may become increasingly important in a deregulated electric industry.

One commenter (IV-D-140) supported the use of area-wide PALSs but requested careful
consideration of the method EPA uses to set area-wide PALs and allowance of individual
facilities to opt-out of the area-wide PAL at any time. For those facilities that are included in the
PAL, the commenter stated that the PAL should be set following the precedent established in the
facility-specific PAL definition; that is, the “area-wide” actual emissions plus a margin less than
the cumulative applicable significant emission rate for each participating facility. The
commenter stated that one complicating factor would be how the Agency addresses the situation
where a PAL exceeds the area limit. In the situation, the commenter felt that the facility should
only have to undergo the NSR review.

One commenter (IV-D-160) asserted that although States should have the flexibility to
implement PALs on an area-wide basis, the final rule should clarify that individual sources may
“opt out” of area-wide PALs.

7.3.2 Oppose Area-wide PALs

Several commenters (IV-D-11, 43, 86, 92, 94, 103, 105, 106, 125, 137, 142, 147, 153,
154, 157, 180, 191) opposed including provisions for area-wide PALs in the regulations.

I-7-6



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

7 -1996 PALs

7.3.2.1 Area-wide PALs are unworkable and of little practical use

One commenter (IV-D-11) raised concern with the workability of an area-wide PAL.
According to the commenter, the source-specific PAL system is unduly restrictive and its
complexity outweighs the operational flexibility offered. An area-wide PAL, notes the
commenter, if it is defined with the same level of complexity as is the source-specific PAL, will
be unworkable.

One commenter (IV-D-86) believed that units with technology-based source-specific
emission limitations, generally units regulated through BACT, LAER, and NSPS, are excluded
from full consideration in the area-wide PAL program. The commenter claimed that the law
does not require these units to be excluded. As proposed, the commenter felt that the area-wide
PAL program will in most instances be of little practical use. Excluding these sources , notes the
commenter, results in increased spending of EPA, permitting authority, and industry resources
via the high load of permitting and review actions, which are neither necessary nor required to
protect the nation’s air. The commenter also felt that the area-wide PALs impedes economic
growth diverted from other worthy public and private projects. Moreover, the commenter
claimed that the environment is adversely affected. For example, according to the commenter,
the proposed rule provides incentives for older equipment with greater emissions to be operated
for as long as possible and at the highest capacity, since it is only this “grandfathered” equipment
that can participate in the area-wide PAL program contemplated by the proposed rule.

Some commenters (IV-D-86, 92, 137, 180) maintained that the area-wide PAL concept
made the most sense when a close relationship exists between actuals and allowables. However,
claims the commenter, this type of trading should be considered under the open market trading
rules, not the NSR rules, as many issues must be explored. These issues, noted the commenter,
include the enforceability of the cap, off-property impacts, and cooperation between participating
companies.

One commenter (IV-D-105) expressed particular concem about area-wide PALs.
According to the commenter, area-wide PALs would effectively require reductions in emissions
from sources that are currently in compliance with all applicable regulations. Therefore, the
commenter asserted that a company would be hesitant to install any type of pollution control
equipment voluntarily or by permit if an area-wide PAL could be set by a regulatory agency that
will require further reductions.

One commenter (IV-D-125) argued that implementing an area-wide PAL will lead to
forgone emissions control opportunities.

One commenter (IV-D-137) said State and local air agencies will need time to develop

PALSs consistent with the approaches provided in the final NSR rule, as well as to develop data
management and compliance assurance approaches that will accommodate the PAL approach.
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Thus, the commenter claimed that adding the area-wide PAL, at the same time as the source-
specific PAL, may create several administrative headaches.

One commenter (IV-D-157) stated that in cases where the attainment and PSD
demonstrations for an area are based on allowable or potential emissions, the PAL should be
based on such limits as well. The commenter believed that any such new site-specific limit
should be presumed to represent actual emissions and, thus, can provide the basis for a PAL.
And even when such a PAL is reviewed after having been in effect for 10 years, the commenter
stated the PAL should be reaffirmed without change as long as its emissions levels are still
consistent with all applicable air quality goals. The commenter questioned that if this is the case,
what justification is there for a new regulatory proceeding?

7.3.2.2 Area-wide PALs should be a voluntary program

Many commenters (IV-D-09, 33, 39, 43,94, 103, 109, 111, 142, 147, 153, 154, 191) said
PALs should never become mandatory. These commenters supported the PAL concept as long
as it was voluntary and the source could choose whether to request one.

One commenter (IV-D-94) opposed an area-wide PAL unless EPA can ensure that all
subject facilities in an area want PALs as an alternative to NSR.

One commenter (IV-D-103) observed that as proposed the area-wide PALs would require
all major sources in an affected non-attainment area to operate under PALs, whether they wanted
to or not. The commenter stated that States might then unfairly focus on facilities with PALs
when trying to meet Reasonable Further Progress requirements. The commenter felt that facility
owners, not State agencies, should decide whether to operate under PALs.

Two commenters (IV-D-106, 142) said area-wide PALs would be inequitable.
Commenter IV-D-106 said, because of the variation among facilities, the criteria for establishing
a PAL may work well in some situations, but not in others. The commenters claimed that
adoption of a PAL program on an area-wide basis would help some companies, but hurt others,
and the commenter could see no compelling regulatory reason for universal application of this
approach to all sources in an area. The commenter (IV-D-142) added that such an approach
would penalize facilities that are underutilized and could lead to the imposition of BACT/LAER
for even minor changes at such units.

Commenter [V-D-154 added that sources need the flexibility that mandatory PALs
threaten to take away from them.
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Response:

We agree with the many commenters who opposed an area-wide PAL system, believing
that the approach would be complex and resource and time intensive. We also perceived little
interest in such an approach from the various stakeholders with whom we have met.
Accordingly, we are not including any provisions in our final rules to implement an area-wide
PAL system. However, if a State has or proposes to have an area-wide PAL, they would have to
demonstrate that their program is equivalent to or more stringent than our Federal rule and
complies with the minimum elements of the Federal program.

7.4 Alternatives for Establishing PALs
Comment:
7.4.1 Base PALs on Actual Emissions

One commenter (IV-D-20) supported basing the PAL level on actual emissions. Another
commenter (IV-D-14) supported basing the PAL level on actual emissions as one of two
acceptable options, but only if actual emissions were based on the highest 12 months of
utilization in the past 10 years, as well as on actual emissions plus an operating margin less than
the significance level. The commenter (IV-D-14) believed that basing the PAL on actual
emissions as defined in current §51.166(b)(21)(i1), the highest 2 years in the past 5, would be
more stringent than emission limits under the current netting procedures. Such provisions,
claimed the commenter, would benefit the environment, but would also require some sources to
give up capacity if their limits were based on a period of economic slump. If the actual
emissions were based on the highest 12 months in the past 10 years, the commenters felt that the
source would not have to give up unused capacity because the highest year emissions is almost
certain to exceed a 2-year average.

Four commenters (IV-D-96, 109, 177; IV-G-11) advocated basing the PAL level on
historic actual emissions.

One commenter (IV-G-11) stated that it was essential to clarify that (in a nonattainment
area) a facility is precluded from using a base year that is prior to the year of the most recent SIP
inventory (on which the State’s attainment demonstration is based). The commenter claimed that
EPA suggests a reasonable operating margin that is less than a “significant increase” could then
be added. The commenter also claimed that the historical actual is an acceptable baseline, but it
does not comport with adding a margin that is less than “significant.” The commenter felt that
this margin is still an environmentally significant amount of emissions. As it is possible this
increase could occur without a physical or operational change, the commenter claimed that many
jurisdictions would have no legal handle to review or in any way “control” that emission
increase. According to the commenter, EPA’s requirement that the PAL approval would have to
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be made up of RACT, BACT or other operational limitations (so as to be federally enforceable)
would be difficult to put into place in the approval, particularly for this “margin.”

Commenters (IV-D-96, 177) viewed the PAL and the use of historic actual emissions as a
practical approach to limit mass emissions and to clarify the conditions from which emission
increases are determined. In addition to their being used to establish a reasonable baseline, the
commenters believed the historic actual emissions are used in establishing a source's surplus
reductions that may be used as offsets. The commenters further stated that the PAL emissions
should be calculated based upon current information.

One commenter (IV-D-04) stated that if actual emissions are calculated using the
proposed baseline determination (highest 12 months in past 10 years), the methodology creates
the risk that an emissions cap will be significantly higher than emissions under normal
operations. Moreover, claims the commenter, any inflexible formula for the baseline
determination prohibits the permitting authority from considering the interests of nearby
communities.

One commenter (IV-D-125), who requested that the alternatives for establishing PALs be
structured to optimize air quality improvement and avoid opportunities to forego emissions
control, said the “actual emissions” alternative for establishing a PAL could be problematic if the
source is permitted for actual emissions and then allowed to use PTE.

7.4.2 Base PALs on Actual Emissions Plus an Operating Margin
7.4.2.1 Agree with proposal

Several commenters (IV-D-28, 31, 47, 52, 53, 67, 72, 80, 97, 106, 110, 111, 112, 113,
137, 138, 142, 157, 163, 170, 172) supported basing the PAL on actual emissions plus an
operating margin. However, only six of these commenters (IV-D-106, 110, 112, 113, 142, 172)
specifically supported basing the PAL on actual emissions plus an operating margin less than the
applicable significance level.

One commenter (IV-D-110) stated that using actual emissions plus a “reasonable
operating margin less than the applicable significant emission rate" is the only appropriate
definition. The commenter stated that EPA's other options are to expand the EPA’s jurisdiction
to regulate changes beyond its current authority, or violate the Act. The commenter stated that an
increase of emissions to above the PAL level triggers PSD/NSR review, but under the PAL
proposal, it is not only for the major source or the changed source, but for all emission sources
for that pollutant, including minor and de minimis sources. In essence, the commenter felt that
accepting a PAL is an acquiescence by the operator to Federal enforcement authority of all
emission sources of that particular pollutant. The commenter also felt that preemption of State
jurisdiction over minor sources and de minimis sources is simply inappropriate. Another
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commenter (IV-D-142) also recommended that the PAL level include a reasonable operating
margin that is less than the applicable “significant” emissions level, as defined in the NSR
regulations. The commenter noted that major NSR does not apply to changes that do not result
in a “significant” increase in emissions. The commenter supports including a reasonable
operating margin less than the applicable significant emission level in the PAL is consistent with
this approach. The commenter stated that if sources are prohibited from including a reasonable
operating margin in their PALs, the PAL could be exceeded for relatively minor changes, or for
routine activities.

One commenter (IV-D-14) identified actual emissions plus an operating margin less than
the significance levels as one of two acceptable options, but only if actuals were based on the
highest 12 months in the past 10 years. The commenter believed this approach would be roughly
equivalent to the current rules with netting provisions. The commenter believed that an
operating margin greater than the significance level would weaken the PSD program and would
not be true “reform.” The commenter claimed that more physical source modifications could
escape installation of the BACT during plant modernization. The commenter believed that
because most minor NSR programs do not have any BACT provision, emissions to the
atmosphere would increase.

7.4.2.2 Proposal is too stringent

Several commenters (IV-D-17, 28, 52, 72, 138, 163) believed that an operating margin
less than the significance level would be too stringent.

One commenter (IV-D-52) stated that PALs set by the current calculation method are
particularly difficult for large sources to accept. The commenter claimed that normal fluctuations
in emissions would probably cause the source to exceed its PAL level set at the cumrent definition
of past actuals about half the time (since the definition is based on an average). The commenter
felt that adding an operating margin equivalent to the significance level can mitigate part of this
problem, but if the variation in VOC emissions (for example) can exceed 100 tons per year, an
operating margin of 40 tons per year will not be sufficient to allow the source to remain below
the PAL level.

One commenter (IV-D-17) pointed out that basing a PAL on actuals plus an operating
margin is not a viable option in extreme nonattainment areas where the significance level is zero.
One commenter (IV-D-28) believed that the “reasonable operating margin” should be at least
greater than the “applicable significant emissions rate;” otherwise, there would be no room for
growth.

One commenter (IV-D-138) endorsed EPA’s proposal to set the PAL based on actual

emissions, with the addition of an operating margin to accommodate short-term and long-term
production growth. However, the commenter believed there is no good reason to restrict the
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growth allowance in the PAL to no more than the significance levels for the particular emissions.
The effects on air quality of emission increases beyond the significance levels can be assessed as
part of the PAL permitting process to ensure no impairment of air quality would accompany the
increased emissions from higher production levels.

One commenter (IV-D-72) failed to understand why PALs should be restricted to actual
emissions plus a reasonable operating margin that is less than the applicable significant
emissions rate. The commenter claimed that few facilities would elect to establish such a
restrictive PAL because current NSR rules allow a greater emissions increase during the 5-year
period. The commenter noted that the ceiling currently imposed by the “significant emission
rate” (for example, 39 tons for VOCs) applies for each facility modification, and not for a period
as long as 5 years. In fact, according to the commenter, under today’s rules a source could
possibly make three 39-ton modifications over a 5-year period without triggering NSR.

One commenter (IV-D-163) stated that the proposed PAL would require facilities to
undergo NSR review if emission increases were made that were greater than the significance
threshold. The commenter stated that this is the same as the current NSR program.

7.4.2.3 Other definitions for operating level

Several commenters (IV-D-28, 46, 47, 52, 67, 72, 80, 106, 138, 157, 163) supported
basing PALs on actual emissions with an operating margin, but defined the operating level
differently than EPA’s proposal of less than the applicable significance levels.

One commenter (IV-D-47) suggested that the baseline emissions cap determinations
should be consistent with the methodology used in determining ERCs. In those circumstances,
described by the commenter, the emissions baseline is calculated using the two calendar years
immediately preceding the actual emissions reduction that generated the ERC. To address those
instances when the two consecutive calendar years preceding the emissions reduction are not
representative of normal facility operations or emission rates, the commenter proposed that the
generator of the ERC may use any consecutive 2 calendar year period within the preceding 5
years that is representative of facility operations. The facility emissions cap would be set at the
actual baseline plus any unused major source growth allowed up to the pollutant threshold levels
that trigger NSR. This emissions add-on would be affected by increases that have occurred
during the appropriate contemporaneous period for this facility. If individual sources or groups
of sources already have existing emission caps for PSD or NSR purposes, those caps must be
retained or the sources must undergo a new PSD or NSR evaluation. All new sources installed
must also undergo a State BAT analysis. This approach ensures that all sources are controlled to
at least today’s available technology standards without diminishing a facility’s emissions cap,
even if the technology is installed on existing sources. The facility would not be penalized by the
BAT requirement with a reduced emissions cap, but retaining the State BAT requirements
assures the continued development of lower emitting sources for the future.
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One commenter (IV-D-52) proposed setting the PAL at a level that gives sources
sufficient room to operate, calculating the baseline and the operating margin as follows: set the
PAL level at the sum of the baseline and the operating margin. The commenter proposed that the
baseline would be either the source’s highest 12-month utilization during the last 5 years times
its current emission factor or its highest 12 months of emissions during the last 5 years. In
addition, the commenter proposed that the operating margin would be three standard deviations
of the normal fluctuation of the emission data or the appropriate significance level.

Several commenters (IV-D-80, 97, 134, 142, 157, 162) advocated using the 12 months of
highest utilization in the past 10 years as the PAL baseline. One commenter (IV-D-142)
recommended that the PAL level be set as actual emissions, as based on 12 consecutive months
of utilization data within the past 10 years, coupled with current permitted emission rates.
Further, the commenter recommended that the source should be allowed to use different
utilization data for each emissions unit in establishing the PAL level. Another commenter (IV-
D-157) requested that the EPA allow States to set the PAL baseline by using the same “twelve
consecutive months out of 10 years” rule that it has proposed for other “past actual”
determinations. The commenter claimed that a 10-year baseline for determining “past actual
emissions” is needed to avoid an NSR system that confiscates production capacity by setting a
baseline for determining “past actual” emissions that is too short to take in past high production
years. One commenter (IV-D-80) supported choosing any consecutive 12-month period within
10 years prior to the modification or establishment of a PAL. Based on the commenter’s
experience with multiple process units and maintenance turnarounds, the "12 in 120" method will
alleviate confusion surrounding the representative period vs. the preceding 2-year period. The
commenter noted that different process units have differing periods of highest utilization. The
commenter claimed that selection of a single 12-month period would result in several process
units not being at their highest utilization. The commenter asserts that this is typical of a large
complex facility with multiple products and cyclic variation. If facilities are required to use one
time period for all sources of pollutants, the commenter feels that the PAL may be set too low
and become overly restrictive for some pollutants. Commenter IV-D-134 further indicated that
the baseline could be from before November 15, 1990. Another commenter (IV-D-157) stated
that otherwise unused production capacity would be confiscated.

One commenter (IV-D-163) stated that the PAL should be based on a 10-year past
production basis plus a reasonable margin based on growth and inherent process variability. A
PAL constructed in this manner, asserted the commenter, could be greater than an NSR criteria
pollutant threshold. However, if this were the case, the commenter noted that a source would
have to demonstrate compliance with the NAAQS. The commenter felt that this system would
allow a PAL to be constructed such that it reflects real operation and market-conditions. An
exceedance of the limit would then be subject to NSR. According to the commenter, changes
within this “real-life” PAL would not be subject to NSR, as proposed by the Agency.
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Two commenters (IV-D-67, 139) also urged EPA to consider utilization in setting the
PAL. One commenter (IV-D-139) raised concern that the “reasonable operating margin” (used to
establish the PAL) is not properly defined. According to the commenter, the term should be
presented as a percentage of emissions, which could also vary with the pollution control
equipment, processing, or throughput capacity. Another commen